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ert if any captor, Ge. 
12, — 14. hin read this country 
44+ — 13. inſert but ſtill 
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57. -- Firondella. N. B. ge nee a part 42 the 
| - preteding capture, but a Fren Iſle 
of France to Bourdeaux . 
67. — 3. & p. 236. I. 0. for on read in 
180. — 12. for Rocius read Roccus 
241. — 3. for ſuch caſes read caſes of great 
. 262, — 8. CAE on, and read a full point after 
. change | | 
269. — 17. for hypothecal read hypothetical 
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- THE WAAKSAMHEID, Vin Nizzop Maſter, Fg 
ius was a caſe on the admiſfion of an allegation Allegation of 


Joint capture ad · 

of joint capture, in the capture of two Duel | mined—Can- 

frigates by His Majelty's frigate the drin. 3 e 

| * om chacing, 

&. b — 
Againſt the allegation, the King's Atvicatt and price +a. at —F 

Croke —The e Wy chart the ſhips claiming ing Ggnal 7: 2 
, | 3 | enemy in fight, 

From the date of this caſe it would SY been infected in 3 


preceding number, had it not been miſlaid. As it may be a 98 
matter of great importance to the Navy, that no principle ſhould #- 
be omitted that may, in any degree, tend to produceia right un- 
derſtanding of their reſpective intereſts, between different parties 
in His Majeſty's ſervice, it is introduced here without farther 
apology, than may be neceſſary to account for the 3 0 
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June 27th, 


CasEsS DETERMINED IN 1E 


as joint captors had a convoy under their prote&ion, 
from which it is to be inferred that they were, in 
ſome meaſure, diſqualified from giving aſſiſtance, in 
reſpect to the difficulty of doing it; but it. is appre- 
hended they are ſtill more incapacitated from claiming 
under ſuch an act, as an act legal and prohibited 
by the prize act. The eleventii article of that act of 
parliament expreſsly enacts, That any captain or 
other commander of any of His Majeſty s ſhips or 


veſſels of war, having tranſports or merchant ſhips, 
or veſſels under convoy, ſhall.wilfully deſert, or fait 


away from them in purſuit of, and with the view of 
capturing any ſhip or veſſel (other than ſhips or 
veſſels armed and fitted for war only, and which 
ſhall be ſeen hovering about, or bearing down upon 
ſuch convoy), or having captured a prize, ſhall wil- 
fully deſert the convoy for the purpoſe of carrying 
his prize into port, or if the commander of any ſhip 


or veſlel whatſoever, having His Majeſty's diſpatches | 


on board, ſhall ſail out of his proper courſe in pur- 
ſuit, and with the view of making prize, of any ſhip 
or veſſel of the enemy, and ſhall be duly convicted 


thereof by ſentence of a court- martial, ſuch a com- 


mander ſhall forfeit his ſhare of all and every ſuch 
prize to His Majeſty, for the uſe of Greenwich hoſ- 
pital.“ 

This article, eg, expreſsly forbids them to 
deſert the immediate duty entruſted to their care; 
and they could not, conſiſtently with their duty, have 
given aſſiſtance in the conteſt, if there had been 
occaſion for it. But the allegation farther admits 
that they were failing in a contrary direction to the 


chace, therefore no claim ariſes from preſumptive 
alliſtance ; 


HIGH COURT, or At rr. 


aſſiſtanceʒ all preſumptiot i is entirely repelled by a con- 
trary courſe (a), as it has been determined in ſeveral 
cafes. ' It was not even known to the Scorpion, whe —- 
ther the ſhips were enemy 's or not f under theſe 7 r 
objectious, the pubties „ entitle themſelves to | 
any benefit of joint capr and, therefore, it 'is 
hoped the W EIN ane 4nd in the _—_ | 


a f * 
” * 2 ” 


10 N 1 
In ſupport f the 3 5 Laurencs—Tha oba. 
eng from the prize act, that we ſhould have beg 
guilty of a criminal deſertion of our duty if we, 
had given aſſiſtance, will not apply to the eircuni- | 
ances of this caſe. The whole - tranſaQtion,g 
place immediately in view of theſe veſſels 
near as to make it neceſſary for them to t | 
- offenſive meaſures for their own ſafety. The prize 
act ſays, if any commander ſhalt wilfglly defert 
and fail away from” words which cannot be meant 
to reſtrain convoying ſhips' from looking out, and 
taking any thing that falls within their courſe. As 
little can any objection be drawn from the authority 
of thoſe caſes in which claims have been rejected on 
account of a voluntary abandonmeffr, and increaſiug 
ſeparation from the chace ut was the caſe of the 


Powerful. That ſuch an apt ion, or billings off hs May 


” 
0 5 
Pd _—_—— 


— 


(a) In the Black Book of the e. A. 19, 1. an arti- 

cle regulating the diſtribution of prizes, which, i neluſion, 

lays down this principle, as agreeable to the de oo; ice law. 

Et iceulx de la Flotte, gui ſont hors de ærue au temps db la Priſt, au- 

ront nulle part dicelles, Gils ne ſont ſeyglants vers ha Priſe et dedens 

la weue, par ainſi qu'ilx ſoient ſemblables d' aider aux captours de 1 
pri avec leur volles F J meſlier eſtoit, &c. 
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from tha'doriteſt; Would diſqualify the perten volun« 4 
tarily ſo doing from | ſharing in the benefits-of cap- 


— ture, is as a general principle moſt juſt. But is there 


0 oak voluntary abandoament.jn. this caſe ? by no 
The utmoſt. diſtance during — 

was bs, more than cleft or, twelve miles, 

means ſufficient to prevent the effect of aſſiſtance hy 

intimidation and encouragement. That the effect of 

intimidation was produced appears from what fol- 

owed: The Dutch frigates, one of 36, the other of 


5 £6 guns (of which, therefore, the former was alone = 
of equal force with the Sirius), ſeparated, on ſeeing 


ſo many ſhips in ſight; and by that means rendered 


battle, the worſt . pablic 
The intereſt of the count 


thofpture more eaſy and more certain. But it is 


jar feature in this caſe, that it was owing to 
captaifi ing (a), himſelf only, that more effectual aſ- 
ſiſtance was not given. There can be no doubt about 
the intention of theſe parties. A ſignal of enquiry 
was made to him from the Fairy, which was not an- 


— 


ſwered as it ought to have been, by informing her of 


an enemy in ſight. It is the duty of all veſſels to 
hazard as little of the certainty of Mctory as poſſible. 


They ought to give the ſignal of an enemy, and take 


all aſſiſtance they can dans. If they do not, and a 
perſon is prevented by that means from joining the 

bhe- conſequences may ariſe. 
may be ſacrificed to a 
raſh puxſuit of fame or private advantage; the object 
may be fruſtrated, or even if obtained, that advantage 
which miglit have been fafely and eaſily obtained, 
* be, by * nn,, . at laſt at the ex- 


* 
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(o) ARS of the Sirius, = 
pence 


1 
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| =.” | 
mon court or dear, 
fiene conteſt, and the neceſſary con- 
= — attending it; che loſs of many lives. In 


Fas pe 
* 947 


., this reſpekt it niuſt neceſſarily be a part of their pub- 7 


kee duty a0 che country to accept aſſiſtunce; and with 
1 20 tlie perſons" who might have had an op- 


ity of affording it, At is obrieuſſy juſt thav 


their fituation ſhoul&-norbe made worſe, by a failure of 


duty on the 
conſidered perſans' in the ſituation of theſe- 
as perſons naturally 'expeQted''tor ſhare in the 


part. The laws of the country have” 


being the ſame, that it was owing” ſolely tate fup- 
preſhon that the parties were not imm up at 
the capture; it is apprehended they are: clearly en- 


titled to ſubſtantiate their plea by evidence; a8 one; - 


that if proved, will be ſufficient 1 for them 


Nee MS re 4% 
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Sir W. Scott—This is a — on a adidas of. an 
allegation of joint capture; anq; Although it is uſual 


for the Court in thoſe caſes the facts, if proved # 


would not be ſufficient to fuftiin the claim, to con. 
ſider it as an act of kindiigſs'to the parties to reje the 
allegation in limine, rather than ſuffer them to incur 
the. expence of a litigation, from which they can de- 
rive no poſſible benefit: yet on the other ſide, unleſs the 
Court is clearly and deciſively of opinion, that they 
can in no degree, and by no poſſible proof entitle 
chemſelves to advantage; it will not Nerven them 
SE B3 | Wor 


ies” | 
e : 
of the combat, and as ſuch entitled to participate 
in the ſruits of it. It is not intended to imputę au 
| intentional, and and much leſs any unfair ſuppreſſion of 
ordinary notice to captain King; but ſtill 'theieffte&t 


from going into the merits of -theit\calles If there 


their allegation. + © » e 
he allegation ſtates, — cailedfrom 895 
Cuxhaven, 2d October 1798, in company with the 

Doop of war the Fairy and the brig the Kite, having 
eleven merchantmen under their convoy; that on 


is Tur 


- CASESSETERMINED th 


is any doubt remaining, whether aitaumſtances may 
not appear that thall have à favourable effect, or if 
there is any made by Which they may probably en- 
title themſelves, the Court NE wor W. 1 . 


the-24th of October at daylight, they diſcovered two 


- fail on the weather bow, which turned out to be 
the Sirius and the enemy's {ſhip afterwards captured 


ahead of her; that the Scorpion: and the Kite, 
two of the convoying ſhips, were immediately diſ- 
patched to examine; that they failed on till they 
eame within ſeven miles of the Sirius; the Dutch 
ſhip being at that time about two miles a-head of 


her; that the Scorpion made the uſual ſignal to the 


Sirius, and received an anſwer ſo as to know her to 
be the Sirius, but that no ſignal was made, that the 


| ſhips a-head were enemies; that they were, therefore, 


eoneluded ts be friends; and accordingly ſuch a 


fignal being made i the Kite and Fairy, the Fairy 
Hamediately made a 


to recal the Scorpion; the 
Megation pleads, bens, that the Sirius ought to have 


given the ſignal of an enemy a-head.” 


On theſe facts Tam of opinion that the ats of 
theſes veſſels are not to be conſidered as a deſertion of 
the convoy, or as coming under the cenſure of the 
act of parliament. On the diſcovery. of enemies ſhips 


It behoved the convoying veſſels to watch their route 


and manner: 1 diſpoſing of themſelves. The Fairy 
ſent 


* 2 = 


> 0 


7, 


HIGH cover QF ADMIRALTY. 


- ſent the two others to reconnoitre, ſtaying herſelf with 
the convoy. This is rather to protect them in the beſt 
manner, to 
the ſhips oecaſioning the alarm. The act of parliament 


uſes. the words 5 failing away from, but theſe are not 


to be taken too literally, ſo as to include every ſally 


or excurſion that is made; that would in ſtrict term 


be 7o fail away but could not be conſidered as within 


the meaning of the act, in caſes where it may be 


neceſſary either to reconnoitre, or even to capture, 


ſhips hovering round, and which otherwiſe might, | 


perhaps, capture ſome of the convoy. 


The conduct of the convoying ſhip, in this inſtances, | 


cannot be brought under the act, although it might 
have been fo, if the chaca was to be conti 


any great diſtance; then it might be ſomethinß Uke 


a deſertion of duty. But in this caſe the failing 
away was only to aſcertain the nature of the ſhips 


in ſight, and merely for that purpoſe; and when that 


was aſcertained, the Fairy made the ſignal of recal. 
It is intimated that if this ſignal of an enemy had been 
made, the ſignal of recal would not have given, for 
that the elongation. of theſe two ſhips from the 


convoy was not fo great but that they might have 
chaced further without deſertiongof” their duty; and 


it is moreover intimated. that the Sirius ought, by the 
rules and practice of the navy, to have made this 


ſignal of an enemy, If theſe:two facts are proved, 
then their diſcontinuance of the chace and alteration 
of the courſe is not an act of their own, but an at 
wrongfully occaſioned by the negle& or miſtake, or 


wilful omiſſion on the part of the Shius,z and being 
1 it would not have the eſſect which generally would 
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CASES ebb, 8 8 


fe! upon a diſcoptinuance of chace. nee 
of courſe; before the act of capture todk place; for 


eee 


1599. 


Lords, April 


\ 


. 


— generally a diſcontinuance and alteration would defeat 


the intereſt. of a joint captor, by deſtroying the pre- 
ſumption of aſſiſtance or intimidation. In the caſe | 
of the Herman Parlo, it was ſuggeſted that the actull 
captor had extinguiſhed. his lights in order to prevent 
other-ſhips from ſeeing the chace or capture; and'the/ 


| ſiperior Court held that no effect ſhould be given to 
any conduct on the part of the o her ſhips ſo pro: 


duced; and that the other ſhips though not in ſight, 


nor actually chacing, ſhould ſhare. I — ſuggeſt 
that captain King intended any deception, but if the 


ſignal ought to have been made; and was from neglect 


lin diſcontinuing the chace and: altering: their 
courſe Was as much produced by that neglect or in- 


attention, as it could be by the fraud imputed in the 
other; and the effect being the ame, the ſame legal 25 


nne would follow. NN nl 3 90 Rot 


It js farther alleged as a ſtrong chene 1 | 
fayour of the claim, that in conſequence of theſe 


ſhips appearing in ſight, the Dutch frigates (for there 


were two in company) parted, and were by that 


means more eaſily tgken ſeparately. The natural ſup- 
poſition is, certainly, that they would have kept to- 
gether and engaged a ſingle enemy; but if it can be 
Proved, that the ſeparation took place in conſequence 
of any intimidation conveyed by theſe veſſels, it may 


entitle them; I ſhall admit the allegation, but the 


parties muſt prove the whole caſe. They muſt prove 


that it was the duty of captain King, according to 


che nes of che Navy, to have made che ſignal of 
þ is . an 


hattention not made, the conduct of the other 


o 
- 


5 — 18 


r — of 1 2 


ee Ad mey — Nene ths; that Thi 4 
the intimidation on the Dutch was produced from A- . | = 


 their/appearatice p/ more: nn e 
that there were other veſſelb i fight. They Wo "RF. | 2 
mult likewiſe/ſhewſthat e capture was made, within 


ſuch diſtance as: would not totally kave removed * 12 
them from the fair limits of their convoy duty. If 


they can prove all this, they may, I chink, entitle 
nnen, \ b $2 ” eff 76S F. 1 — 9 Fo a 8 1 * 
1 [> © 3 — 255 N 1 
5 * Fe * . — | | ” (2244 4 1 7 5 . 
£51 | 8 4 
- THE: FURIE, Prater Maſter, | S010” ror 
21] 15.8 dern 5 ; 


| Tenge on the adm ion of che Megat | 
as to the other Dutch. e, alluded to in 8 N 2 
| procollng caſe, 5 *. {1 43486 6h Fit — — 2 70 -I 
On this. caſe it was ſubmitted,” that although this 1 wg pe 33 
capture was made out of ſight, the parties were ſtill clude . 1 
entitled on the ſame principle, „ that the capture = E 
was made in conſequence of the ſeparation of the = ke 9 
Dutch frigates ;?” and that the ſeparation was occa- | — M 
ſioned by the intimidation conveyed from the appear. 
ance of the veſſels. hat ho APE. *. 
On the other ſide it was ſaid, that the Waakſambeid * * 
was taken at nine in the morning; but that this fri- „ 
gate was not taken till nine in the evening, and not 


till after ſhe had ſuſtained an action; ; that therefore 1 
all the effect f preſumptive aſſiſtance was extin- 7 
guiſhed and ſuperſeded by the diſtance and actual e 
conteſt. 5 —4 
Court. —There i is alſo another reaſon why they can- 
not entitle themſelves to ſhare in this capture, ariting . © 
out Ig. SY 


out of what I obſerved on the founer . 


, Feb. 2th, 
1801. 


Britin prize 
thip fi ted cut 
for war by the 
enemy, is net 
to be reſtored 
to former own- 
ers. Conde m- 
nation to the 
Captors. 


CASES mit THE 


muſt have been a farther elongation from the convoy, 
before the convoying ſhips could, under any ſuggei- 
tion, have aſſiſted in this ęapturg: if they had not 
been convoying ſhips, 1 IL fould have thought their 
claim ſuſtainable in this alt allo ; for although 4 it is 
going a little farther than the jſt caſe, it is not 
farther than the principle on which the other caſe 
was determined would carry us. If it had been by 
the act of the Sirius only, that they were induced to 
diſcontinue the chace, they might ſtill be entitled; 

but as they were convoying ſhips fpecially aſſociated . 
for the protection of their convoy, they could not 
have purſued ſo far without a breach of that ſpecial 
duty: on theſe grounds I ſhall hold them to be ex- 
eluded from ſharing in this 0 5. and a cg 1 
reject this e e 


— 


NOSTRA SIGNORA DEL ROSARIO, 
| MaxrxEZE Maſter. 


mis was a cafe of a Britiſh prize ſhip which had 
FT been taken by the Spaniards, and ſent out as a 
merchant ſhip, with a letter of marque. 


The King's Advocate ſtated the hiſtory of this vel- 
ſel to have been, that ſhe was an Engliſh ſhip, which 
had been taken by the French and carried to Cadiz, 
and there ſold to the Philippine Company; that ſhe 
was afterwards taken on a voyage to the Manillas 


by 


mon COURT oF ADMIRALTY. 


by an Engliſh Suizer, carried to, Gibraltar, NO con- 


Nos r RAStONHo- 


demned; that ſhe was again hought for the Philip- 
pine Company, and. was proceeding at the time of the 
preſent. capture to Lima, with a letter of marque, 
and carrying a valuable cargo of wines, ſtated to be 


RA DEL Rosa. 


_—_— 


- worth 494990 . 00s papers an depolitions ur 5 


The —— of the e e moved, and 
paſſed, an obſervation. regs © lan 


On the ſhip, T be King's 3 ſubmitted, that 


although the veſſel appeared to have been a Britiſh 


' prize ſhip, there were two grounds on which the cap- 


tors were entitled to have her condemned to them; 


firſt, that ſhe was fitted out for war; and ſecondly, 


that the condemnation to the former captors at Gibral. 


tar muſt. be taken to have diveſted the original Brj- 
tf proprietors of their intereſt, - 


Court.—The firſt ground is fully ſullicient. Was 


there a commiſſion of war ? 


King's Addecate. Yes; the maſter ſays to the 


ſecond interrogatory, that he had a, 1 from 


the King of Spain, but that he had orders from his 


owners to interrupt no veſſel, but to proceed direct 
to Lima : on the thirty- firſt i interrogatory, it * 
that he had twelve guns on board. 


Ship and cargo condemned to the captors. 


* 


Feb. 27th, 
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Meal * 
racter of Mr. 
Johaſon, | 
ſettled in Eng< 
land as Ameri, 
can couſul, re- 
inoving, in tran- ſhip and of Mr. Miller 2 claimant of the N 80. 
tu, during a 1 
voyage to the 
7 enemies o 
nies, &. 


U 


| « a 45 o wok gtd u wes: a <1} , ſy 00 11105 2 


'V Rik the Cupiors, King's Adpodait:<—Thei 8 
claimed on behalf of: Mr. Jolngon, as an 


eie been POE bs 


o bag . endo) boinees! _— TY 2} A l 


1 


n e 20/1561 37 {16035000 ade ee ee 
nr HAN cr os Mi oa © 


20 el n W-? TOS) Mi $1908" rt rin nn 
*F x18 was a'cale of a mp and cargo ſeized in the” 
harbour of Cowes," ona voyage from Bee 
Homberg, in wich two queſtions aroſe, YeſpeRing hes 
national character, of Mr. Johnſon, claimant of the” . 


4 INT: oh) 
1 1 Rande 43 n . 1 — tb 4.) $4. — 7 


8 having been taken on a voyage commencing 5 
at London 1795. to Madeira from thence to M, 
dat, "Tranquthar,> andBarovia;-and back to Ham- 
Burgh. As the property of hr AH nerirume ſubject, ſo 
employed in a trade from the oolbnies of theenemy 
to ports not of his own country, nor to the ports of 
his own country, it would be liable to the objectioern 
of being engaged in an illegal « commerce: it muſt at 
leaſt be ſubject to the queſtion of law, which is re- 
ſerved on this point in other caſes: but the more imm 
mediate objeckich to which this ſhip is liable, is, that 
it is the property of a Britiſh ſubject, and | therefore 
liable to confiſcation, fot being engaged i in trading | 
with the « enemy. -The circumſtances of Mr. Johnſon's 4 
hiſtory which affect his national character, are theſe; 
he was born in America, but left that g untry ſo leng 
ago as 1771, and ſettled as a merchant in this town. 
During the American war 1778, he left England, und 
ſettled in France as one of a houſe of trade, reſerving 
to himſelf, in the articles of nir, the liberty 
RB ED 


yy count ov/apianALTY.. 


Sis returning 10 eie en he hought-prope?. 
In 4785; however, Mr. Johnſon returned again to 
Eꝛngiand, and continued in England, be Þ 
tis place, till September 1797 3 during the latter part 
of that period, ' Fomr 1790 be acted as Ametican — 
cunſul in this contry, but till char time he had no 
ſort of American connection ſuperadded to the cha- 83 
rafter which a perſon naturally acquires by reſidence: 
whether he was inveſted with that title, or not, is | A 
perfectly immaterial as to the legal effect of dete. 
mining his national character; as it has been decided, W 
in various inſtances, that the national character of a 
conful'is not affected by the title he bears, but'is to 
de judged of fimply as the character of other mer- 2 
chants, by reſidence, and the Various other 'circum-. - 8 
ſtances that conſtitute the character of 'other perſons. | - +0 
The affidavit that has" been” brought i in from Mr. 8 
Jobnſon, ſtates, * That Mr. Johnſon confidered himſelf 

as an American ſubject, and that the American, govern- 3 
ment conſidered him as an American ſubject, and de- 1 
clared him ſo to be by an act of the government, r 
January 15, 178 5% and that he always entertained an 3 I 
intention of returning; but it is not on the bare 5 
intention, nor on the underſtanding of particular per- 3 
ſons, that the Court will judge. The Court will 

look to the great facts of the caſe; and it will find 
them to be, that Mr. John/on lived in this country 
twenty-ſix” Ne » that he did not remove himſelf 
from his Britiſs reſidence till the month of September 
1797, two years after the commencement' of this 
tranſaction; the voyage began in March 1795, and 
the capture did not take place till November .1797 ; 
_ that time the You is to be conſidered in tran- 


Fitu; 


— 


7 14 


| " m4 2 1, 
| 1801. 


time of this voyage, and that as ſuch he has expoſed. 


The ro and-it would be king awd "FE to «Guat | 
* 1 dum ff perſons engaged in illegal tranſactiont could be 


allowed to diſengage themſelves: from the penal com- | 
ſequences of thoſe acts, by 2 mere removal whilſt 


the property 18 in tranſitu, and juſt before they may 
expect to reap the profits of their illegal tommetce: 


on theſe grounds it is ſubmitted; that Mr. Jobhmſon is 
to be conſidered as 2 Britiſh: merchant during the 


his property in this veſſel to confiſcation, by engaging 


in trade with the enemies of this country. IA 


On the part of tha Cline, 4ruald ond Se 
As to the illegality of the purpoſe with which this 
ſhip ſet out, conſidering Mr. Jehnſem as an Amarican 


ſubject, it is not immaterial to obſerve, that it was 


not agreeable to his intentions, gor in conſequence of 


any directions coming from him, that the ſhip was 


to return to Europe : the went out under the manage- 


ment of Mr. Hewlet the ſupercargo, with full pow- 
ers committed to him to charter the veſſel in the Est 


Indies; as the ſecond atteſtation of Mr. Johnſon ſtates, 
« that it was his deſign that the ſhip ſhould go from 
the Eaſt Indies to America, if an advantageous freight 

could be obtained :” it was at Madras that the preſent - 
engagement was entered into by Mr. Hewlet, who is 
a young man, and might not foreſee all the conſe-. 
quences of ſuch an engagement; parties are in ge- 
neral undoubtedly anſwerable for the acts of their 
agents, but this rule is not. to be held ſo ſtrictly as 
not to be ſubject to favourable exceptions, eſpecially 
in caſes like the preſent, where there was no intention 


at all imputable to the principal, that the matter in 


queſtion 


mn cout: OF- ADMIRALTY. 


ariſen from error rather than fraud on he part of 
the agent himſelf; av it is evident that if there had. 
been any conteption of an illegal traffic againſt the 


- laws of this country, on the part of the perſons con- 


cerned in it, the veſſel would not have come volun- 
tarily into a port of this country. The principal 


queſtion ſhould be ſo conducted, and where it has 


15 
Invranx Carne. 


. Jax wig 
1801. 


queſtion that has beet made, however, reſpects the 
national character of Mr. Jobnſon : It is ſaid, that 


Mr. Johnſon* s removal did not take place till gth of 
September 1797, a ſhort time previous to the cap- 
ture of the veſſel, 1ſt of November 1797, and 1t is 
ſaid that he is entitled to no benefit from the bare 
and latent intention, which he deſcribes himſelf to 


have entertained long before, of returning to Ame. 


rica: So far is it from being a latent intention, that 


it is evident, in a letter written in March preceding 
to his creditors reſpecting his effects, in which he 
expreſſes an anxious wiſh- to remove himſelf and fa- 
mily entirely to America, and. ſtates the terms on 
which he hoped to ebtain their permiſſion: ſubſequent 
to that time, he ſtaid only under the creditable mo- 
tive of not removing without his creditors conſent. 


In September 1797, however, he had actually aban- 
doned this country, and he had done every thing in 


his power to quit this country from the moment that 
he ſet foot on board the veſſel to return to America. 
From this time he is to be conſidered as an Ameri- 
can”; as to any fraud to which ſuch an allowance may 
be peel the Court will be on its guard againſt 
ſuch attempts when they appear; but it will not de- 
termine a preſent caſe, where there can be no ſuggeſ- 
tion of fuch a deſign, by anticipation of circumſtances 
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and colourable removal; but that cannot be ſuggeſt: I 


ſhould ceaſe. As to the mere legal 


tiſſit, he himſelf was in the enemy's country at the 


proved, he obtained reſtitution of his ſhate, 


Fair American, 


Adra. 1796. 


| fiances of his reſidence, at the time of capture. 


u Aifferent! natofs which, — e Fy 


moſt natural and moſt: credible motives; ſtill conti - 


oo ns to DAS ER 15k TRUE 0:91.64, © 
Tbe only imputation. of fraud that bozid braiſed | 
in caſe would be, that it was à mere k 


ed: Mr. Jobnſon's intention, founded on the faireſt; 


nues ; and that it was not haſtily taken up, appea 
from the terms of the partnerſhip i in France gih June 
1781, in which it id expreſsly ſtipulated, that he 
ſhould be at liberty to remove to America, on giving 


due notice, and that on that event the Partnerſhip 
effect of ſnch a 


removal in tranſitu, as it is called, there are caſes in 
which reſtitution has been allowed, in ſituations 
much ſtronger againſt che claimant than the circtim- 

ſtances of the preſent caſe. In the caſe of Mr. Cur- 


time of capture, but on proof of his real intention ef 
returning to England his property was reſtored to 
him; and in the caſe of Haaſſam and Fru Mr. Ernft 
was reſident in Amſterdam at the commencement of 
the tranſaction; but it being a temporaty reſidence, 


and his intention of returning to Copenhagen being 


In the caſe of Mr: Dutilth alſo, he "has obtained - 


reſtitution ( (a), though at, the time of failing, he * 


3 
reſident i in the enen 8 S N 


* os 4 . — 2 — e — — 
(a) But ſee allo, the Hamibal Ss ” Wy Lords. 8; hoo, l 
in which his property was condemned according to the circum- 


Judo- 


non . of ee 
Jopostexr. N | 
Sir W. Scott—This is th caſe of a tip kized i in 


the port of Cores, here ſhe came to receive orders 


with a profeſſed original intention of proceeding to 


ticular orders, the ſhip and cargo were ſeized in port. 
It does not appear clear to the Court, that it might 
not be a cargo intended to be delivered in this 


the Dutch property act: I mention this to meet 
an obſervation that has been thrown out, “ that it 
is doubtful whether the ſhip might not be confiſ- 


from the colony of the enemy, not to her own ports 
or to the ports of this country.” I cannot aſſume it 
as a demonſtrated fact in the caſe, that the cargo was 
to be delivered at Hamburgh—The veſſel failed in 
1795, and as an American ſhip with am American 
pals, and all American documents; but tievertheleſs 
if the owner really reſided here, ſuch papers could 
not protect his veſſel: if the owner was reſident in 
England, and the voyage ſuch as an Engii/h merchant 
could ndt engage in, an American reſiding here, and 
carrying on trade, could not protect his ſhip merely by 
putting American documents on board; his intereſt 
. muſt ſtand or fall according to the determination 
which the Court ſhall make on the national character 
of ſuch a perſon. _ | 
There are two poſitions which ate not to be con- 
ttoverted; that Mr. Johnſon is an American generally 
by birth, which is the circumſtance that firſt im- 
pteſſes itſelf on the mind of the Court; and alſo by 
WW. e the 


o 


Tian Curry: - 


The 


reſpecting the delivery of a cargo taken in at Batavia, 


Hamburgh ; but on coming into this country for para 


country, as many ſuch cargoes have been; under 


cable on the ground of being a neutral ſhip coming 


——— 


Feb. 27thy. 
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mme the part which he took on the breaking out of the” 
= een American war. He came hither when both coun- - 
F. , tries were open to him; but on the breaking out of 
en hoſtilities, he made his election which country he would 


adhere to, and in conſequence thereof went. to France, 


As to the doubt that has been ſuggeſted, whether he 
would be deemed an Americas,” not having been per- 
ſonally there at the time of the declaration of the inde- 
| — pendence of that country ; I think that is ſufficiently | 
| 8 cleared up, by the circumſtance of his being adopted as 
| — ſuch by the act of the American gbrernment, declaring 
| rs Jan.r7®5. him and his family to be Americen ſubjeQs, and by the |» 
official character which that government has intruſted 
to him; I am of opinion, therefore, that he has not 
loſt the benefit of his native American character. 
| Hie came however to this country in 1783, and 
1 engaged in trade, and has reſided in this country till 
1.8 1797 ; during that time he was undoubtedly to be 
conſidered as an Engliſh trader ; for no poſition is 
more eſtabhſhed than this, that if a perſon goes into 
another country, and engages in trade, and reſides 
there, he is, by the law of nations, to be conſidered 
as a merchant of that country; I ſhould therefore, 
have no doubt in pronouncing that Mr. Johnſon was 
to be conſidered as a merchant of this country, at 
the time of the ſailing. of this veſſel on her outward 
voyage. That leads me to take a view of the cir- 
cumſtances of tnis caſe ; the ſhip went out in 1795 
with Mr. Hewlet on bound, and Mr. Johnſon ſays, © 
_ he ſent out Mr. Hezwlet as ſupercargo, and put the 
veſſel under his controul to take freight for America, 
but that his ene were fruſtrated by various cir- 
cumſtances; and the ſhip actually went to Madeira, 
4+ Maar 4, 


inen co or ADMIRALTY. 


| Madras, Tranjuebar, ind Batavia, and from thence | g 
to Cowes where ſhe was arreſted. 

Now there can be no doubt that if Mr. Jobnſan 
had continued where he was at the time of failing, if 
he had remained reſident in England, it muſt be con- 
ſidered as a Britiſh tranſaction; and therefore a cri- 
minal tranſaction, on the common principle that it is 
illegal in any perſon owing. an allegiance, though 
temporary, to trade with the publick enemy. But 
it is pleaded that he had quitted this country before 
the capture, and that he Had done this in conſequence 
of an intention which he had formed of removing 
much earlier, but that he had been prevented by ob- 
ſtacles that obſtructed his wiſh: to this effect the 
letter of March 1797 is exhibited, which muſt hare 
been preceded by private correſpondence and appli- 
cation to ſome of his creditors. It does, I think, 
breathe ſtrong expreſſions of intention, and of an ar- 
dent defire to get over the reſtraint that alone detained 
him ; and it affords concluſive reaſon to believe that if 
he had been a free man, and at liberty to go where he 
pleaſed, he would have removed long before; and that 
he was detained here as a hoſtage, as he deſcribes him- 
ſelf, to his creditors, on motives of honor creditable 
to his character. On the gth of September 1797 he 
did actually retire; of the fincerity of his quitting 
this country there can hardly be a doubt entertained ; 
it 18 almoſt impoſſible to repreſent ſtronger or more na- 
tural grounds for ſuch a meaſure ; and I do not think 
the Court runs any riſk of encountering a fraudulent 
pretenſion, put forward to meet the circumſtances 
of the moment, without any thing of an original 


and bond ide intention at the bottom of it. 
C 2 Tke 


N. 


disks DETERMINED IN Tu 

Thi The ſhip was ſerit out under the management of 

wn Furby: the ſupercargo, and it is ſaid that Mr. Hewlet ex- 

8 7.2%» ceeded his commiſſion : The affidavit does not go 

5 s. ſo far; it does not appear from that, that the agent 

had not the power to enter into ſuch an engagement; 

but this, I think, appears clearly, that it was the un- 

derſtanding both of Mr. Johnſon, and of his agent 

Mr. Heuler, who had been his clerk, and to whom 

he refers for a confirmation of his avowed deſign of 

removing,” that before the completion of ſuch a 

voyage Mr. Johnſon would be in America; therefore 

if the illegality of the voyage muſt be ſuppoſed to 

have preſented itſelf to their minds, as a Britiſh tranſ- 

action, owing ro Mr. Johnſon's reſidence in England, 

there was reaſon enough for them to conclude that 

Mr. Johnſon would be removed; and, on that view 

of the matter, although it is certain that an agent would 

bind his employer in ſuch a caſe, there is ground 

fufficient to preſume that the agent acted fairly and 

bond fide, and under the expectation that Mr. Jobnfen 
3 would be returned to America. 

Wl The ſhip arrives a few weeks after his Ape 

* and taking it to be clear, that the national character 

of Mr. Jobnſon as a Britiſh merchant was founded in 

reſidence only, that it was acquired by reſidence, 

and reſted on that circumſtance alone; it muſt be 

held that from the moment he turns his back on the 

country where he has reſided, on his way to his own 

country, he was in the act of reſuming his original 

character, and is to be conſidered as an American: The 

character that is gained by reſidence - ceaſes by reſi- 

dence: It is an adyentitious character which no 


longer adheres to him, from the moment that he puts 
himſelf 
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HIGH. COURT” OF ADMIRALTY. 
Himſelf in motion, bond Ide, to quit the country, fine 
animo revertendi. The Courts 7 have to apply _ 
this principle, have applied it both ways, unfavour- 


ably in ſome caſes, and favourably in others. This 
man had actually quitted the country. Stronger was 


the caſe of Mr. Curtiſor; he was a Britiſp- born The Snelle 


* 


— 5 


”- 


CE 3 8 


Feb. 27 4 
| _—_ 


Ider, Lords, 


ſubject, that had been reſident in Surinam and St. regs 25, 1733, 


Euſtatius, and had left thoſe ſettlements with an in - 


tention of returning to this country ; but he had 
got no farther than Holland, the mother country of 
thoſe ſettlements, when the war broke out (a). It 


a 


was determined by the Lords of Appeal, that he was 


in itinere, that he had put himſelf in motion, and 


was in purſuit of his native Britiſh character: and as 
ſuch,. he was held to be entitled to the reſtitution of 
his property. So here, this gentleman was in the 
actual purſuit of his American character; and, I think, 

there can be no doubt that his native character was 
ſtrongly and ſubſtantially revived, not occaſionally, 
nor.colourably, for the mere purpoſes of the preſent 
claim ; and therefore I ſhall reſtore this ſhip. 


— — „— »— * — * 


(a) The order of reprizals againſt Holland, iſſued Dec. 1780. 


The Snelle Zeylder was captured 1ſt Fan. 1781; Mr. Curtiſſs had 


gone to Surinam in 1766, and from thence to St. Euſtatius, where 


he ſtaid till 1776; from thence he went to Holland, to ſettle his 
accounts, and with an intention, as was ſaid, of returning after- 
wards to England, to take up his final reſidence; but he did not 
return to England till 27th April 1781.—The ſhip and goods had 
been condemned in the Court of Admiralty, 5th March and 10th 
April 1781, as Dutch property, (as it was ſtated in the appeal), 
unknown to Mr. Curtifſos. 


Some other claims of Mr. Curtifos, had been brought before the The Jaloufte. 


Court of Admiralty, and were reſtored on-a full diſcloſure of the The 
ria, Radau, 


Feb. 19, 1782. 


circumſtances attending his ſituation, before the deciſion of the 
Lords in the Snelle Zeylder. 
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Marel 5th, 
1800. 
National cha- 


racter. M. 
Millar, reſident 


in Calcutta as 
American con- 


ſul, deemed a 
Britiſh mer- 
chant: his pro- 
perty taken in 
trade with the 
enemy con- 
demned. 


| \ 
(CASES DETERMINED IN. THE 


bo the ſame RY ' | peer 4 a> 4 


A*; to the cargo, on a claim given on | behalf of Mr. 
Millar, an aſſerted American ſubject, and Ame-- 
rican conſul reſident at Calcutta. 


On the part of the captors, the King's Advicale con- 
' tended that Mr. Millar had been a long time reſident 
at Calcutta ; that he was deſcribed by the ſupercargo 
(to the 12th interrogatory), as being the ſole owner of 
this cargo, purchaſed in the enemy's colony ; and that” 
on theſe' grounds his claim could not be ſuſtained. 

On the part of the claimant, Arnold and Laurence— 
It is not contended that a perſon living in a foreign 
country, and carrying on trade there, would be pri- 
vileged by the character of conſul of another ſtate, 
or protected from having his national character de- 


termined by the place of his reſidence; but in this 


See the 4 gelrque, . Appendix B. 


caſe a more important queſtion ariſes, on which it is 
contended on the part of Mr. Millar, that he would 


not acquire the Britiſh character by a reſidence in 


Calcutta, To inveſt a perſon with a national cha- 
racter ariſing from reſidence, it is neceſſary that ſuch 
a reſidence. ſhould be within the limits of the terri- 
tory of the country; in this reſpect therefore, there is a 


material difference between a reſidence in Calcutta(a), 
and a. reſidence within the dominions of a fovereign 


ſtate in Europe. The dominion and rights of ſo- 
vereignty of Calcutta have never been aſſumed by this 
government, even through the medium of the Eaf 
India Company, who poſſeſs the beneficial intereſt in 


« 


— 


(a) A cafe has lately occurred before the Lords of Appeal, in 
ſome reſpects, ſimilar to the preſent, on a claim of Armenian merchants 
relident in Madras, for property taken in trade with Manilla— 


thoſe 


HIGH COURT OF ADMIRALT TV. 


thoſe parts they hold whatever they poſſeſs by 

a ſort of ſub-infeudation under the Mogul, in whom 
the ſovereignty {till reſides ;. and it has been an ob- 
ject of great care and delicacy always on the part 
of this country, to avoid the uſe of any terms in 
public inſtruments, that might appear to militate, in 
any degree again thoſe — rights. 


Court.—Was there not a determination of the 


King's Bench, that our navigation laws extended to 
our ſettlements in that country; and was it not 
found neceſſary to pals a particular act of parliament 
to liberate veſſels ſeized there for a breach of thoſe 
laws? - 0 | | 


Counſel. —As to Britiſh \ ubjects it is . 
that might very fairly be allowed, without affecting 
the argument in this caſe. Britiſb ſubjects can hold 


23: 


The 


INDIAN Cui. 


nothing over which the government of this country 


may not have a fovereign and ſuperintending power ; 
and tlie regulations of trade in reſpe to Britiſh ſubjects 
there, are as brogd and fweeping as they could be 
here; they have been the ſame at all times ſince our 
firſt eſtabliſhment on that coaſt, and whilſt we held 
only a fort and factory, merely as zemindars of the 
country; but the queſtion reſpecting a foreign reſi- 
dence there, is very different from that, which de- 


pends chiefly on the quality of an original Briti/h 


merchant, ſettling there under the immediate protec- 


tion and regulation of his own country : a local ſub- 
miſſion there muſt be in either caſe, from the firſt 


law of nations, in reſpec to the peace and order of 


fociety ; it a foreigner is guilty of a diſturbance 
=” ou of 


n 


N appear to be connected in any way with the trade of 
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Tie of the peace, he would be amenable: to the local Juſtice 


Inviay Corey. 


of the place; but he would not by that means ac- 


— 


| March zu, quire a national character, any more than natives of 
3% tte countries of the eaſt, living within our ſettle- 
ments: They do not acquire a Britiſh character by 
living under our ſettlements, nor are they amenable - 
to Britiſh laws. How then can it be ſaid, that a fo- 
reigner of another nation would acquire a rational 
character more than theſe natives : the Danes, it is 
| notorious, having no poſſeſſions, ,but only a factoiy, 
live about the country, without acquiring the Britiſh 
character. The Americans more particularly, ſeem ex- 
cluded from all benefit of reſiding there, by the 1 3th 
article of the treaty between America and this coun- 
try, 1794, and therefore to ſubje& them to incon- 
venience from ſuch a reſidence, without allowing 
them to derive any privilege from it, would be mani- 
feſtly unjuſt. As to the particular ſituation of this 
gentleman in Calcutta, it is farther obſeryable, that it 
differs materially from conſuls carrying on trade in 
countries where they reſide. Mr. Millar does not 


Calcutta: he was living there merely as an official 
perſon, not engaged in the trade of that country; 
it was ſurely competent to him to give directions 
from thence, for any trade that he might carry on 
with other parts of the world. But taking him to be 
an American, a ſecond queſtion has been introduced, 

whether he does not fall within the ſcope of the urin 
of council, which permits neutrals to trade from the 
colony of an enemy to thejr own ports only ; ; and whe- 
ther that order does pot apply to the ſettlements in the 


Ef Indies, as s well as to the eſe. To maintain ſuch 
| © i 


TTY 


— — 


— 


— 


rr 
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an interpretation would be a moſt unjuſtifiable exten- 


fion of the ſpirit of the order. The words are, _ 


Iſlands and Settlements. But it is to be remembered 
that the order was ſubſtituted in the place of two 


. Indian Catxx. 


* 


other orders applying directly to the Wet ludia : 


iſlands. After Holland and Spain had become ene- 
mies, the term Iſlands did not correctly apply to the 


nature of their colonies in the Veſt Indies, and there- 


fore the term was altered ; but without giving ground 
to ſay, that it was intended to prevent neutrals from 


carrying on a trade from the Ea/t Indies, except to their 


own ports. Does it reſt on the common principle? Was 
it a trade ever prohibiredin time of peace? Theprinciple 


of reſtriction in the Eaſ India trade was, that it ſhould 


be reſtricted to one company excluſively, as far as the 
trade of this country was concerned ; but the prohi- 
bition did not extend to prevent other neutral nations 
from trading there. To flip in. ſuch a prohibition by 
a mere conſtruction of the later order of council, 
which was itſelf ſubſtituted only in the place of others, 
(which in their terms expreſsly negatived ſuch an in- 
ference), is an aſſumption to which the Court will not 
accede. 


In reply, the King's Advocate ſaid, It was unne- 
ceſſary to enter into a nice diſtinction upon the 
queſtion, in whom the high ſovereignty of that coun- 
try reſides; it was ſufficient, if there was that ſort of 


imperium in imperio, which marked the national cha- 


racter of thoſe who live under it: the ſovereignty of 
the Brit; nation was complete over thoſe who re- 
ded there under their protection, to give it the ſu- 
preme power of life and death: it was to them that 

| Mr, 
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78880 . "Mr. Millar came acctedited, and not to the mogul; 
bene Cane: as living amongſt the Engliſb, and under their pro- 
March: ns tection, he was neceſſarily ſubject to the fame. laws 
2 Engliſhnten teſiding there: thoſe laws forbid. 
tte trading between Briti/h ſubjects and the enemy. 
* Rachael Moba There was a caſe i in the laſt war, which appears to 
Ney 20, 1792. be | concluſive on the circumſtances of this caſe ; 

V queſtion turned on the property of a per- 
ſon living in the Dutch factory of Cochin, and it was 
contended that he was to be conſidered as a ſub- 
je& of the rajah of Cuchin; but the judgment of 
the Lords of Appeal condemned his property, as 
the property of a perſon living in a Dutch factory, 
and therefore liable to be conſidered 95 a Dutch 


merchant. 


| JuponanT. 

Sir V. Scott. —This is the caſe of a cargo ſeized 
in the harbour of Cowes, where the ſhip had put in 
for final orders, her profeſſed original deſtination being 
Hamburgh. A claim is given for this cargo as the 
| property of a Mr. Millar, deſcribed to be American 
* cCionſul at Calcutta. The proofs of property are not 
F ſatisfactory, and therefore further proof muſt be de- 
manded, if it be neceſſary, to determine the matter 
upon that ground. But the captors are willing to 
admit the ſufficiency of the preſent proof, for the 
purpoſe of obtaining the judgment of the Court upon 
points of law, which they contend to be deciſive 
againſt the claim, however ſupported in point of fact. 
On the part of the claimant many grounds have 
been taken : I am firſt reminded that he was Ameri- 
can conſul, although it is not diſtinctly avowed that 

his 


' HIGH COURT OF ADMIRALTY. | =o 
his conſular character is expected to protect him The 


InDian Curry. 


nor could it be with any propriety or effeQ, it being * 
a point fully eſtabliſhed in theſe Courts, that the * Marci 5, 
character of conſul does not protect that of merchant * 
united in the ſame perſon. It was ſo decided on ſo- 

lemn argument in the courſe of the laſt war, by the 


Lords, in the caſes of Mr. Gildermeſter, the Portugueſe — 5 


conſul in Holland, and of Mr. Eykellenburg, Pruffian 1782. 

conſul at Fluſhing. Theſe caſes were again brought — . 
forward to notice in the caſe of Mr. Fenwick, = "og July 16, 
American conſul at Bourdeaux in the beginning of Pigou, Lords, 
this war; on whoſe behalf a diſtinction was ſet up ide ag 
in 8 of American conſuls, as being perſons not 

uſually appointed, as the conſuls of other nations are, 

from among the reſident merchants of the foreign 

country, but ſpecially delegated from America, and 

ſent to Europe on the particular miſſion, and con 

tinuing in Europe principally in a mere conſular cha- 

rater. But in that caſe, as well as in the caſe of 

Sylvanus Bourne, American conſul at Amſterdam, where 2 * 
the ſame diſtinction was attempted, it was held that Merch 24, 1797. 
if an American conſul did engage in commerce, there 

was no more reaſon for giving his mercantile cha- 

racter the benefit of his official character, than ex- 

iſted in the caſe of any other conſul. The moment 

he engaged in trade, the pretended ground of any 

ſuch diſtinction ceaſed; the whole of that queſtion 

therefore is as much ſhut up and — as any 

queſtion of law can be. 

Another topic has rather been Am than 

expreſsly urged, that Mr. Millar was not a general 


merchant of Calcutta ; but whether he was a gene- 
| 1 | ral 


1 


The 
Inpran Sum. 
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| CASES DETERMINED IN THE 
tal merchant, or not, is totally immaterial ; for if 
this was even his firſt adventure, ſtill in this tran- 
faction he muſt be taken as a merchant, and can be 
conſidered in no other character: a third ground 
ts, that the trading was. not direct to Batavia, but 
that the ſhip failed firſt to Tranguebur, and from 
thence took a cargo to Batavia; with the proceeds of 
which cargo the preſent cargo was purchaſed and 
taken in on account of this gentleman; but the 
mere prior interpoſition of a neutral port will not 


alter the nature of the offence, which conſiſts in 


this, that the cargo, on which the preſent queſtion 
arifes, was taken in at the enemy's port. If Mr. 
Miller is to be taken as a Britiſh merchant, the out- 
ward voyage will be immaterial, and the circum- 
ſtance of purchaſing the cargo in queſtion at the 
enemy's port, will be ſufficient to make it liable to the 
penalty of confiſcation. Another ground is, that he 
was not reſident in the Britiſb territory, for that the 
ſovereign of this country is not in poſſeſſion of Ben- 
gel, with the ſame imperial rights as belong to the Mo- 
gul, It is contended on this point that the King of 
Great Britain does not hold the Briti/h poſſeſſions in 
the Eaft Indies in right of ſovereignty, and therefore 
that the character of Briti/h merchants does not ne- 
ceflarily attach on foreigners locally reſident there. 
But taking it that ſuch a paramount ſovereignty, on 
the part of the Mogul princes, really and ſolidly ex- 
iſts, and that Great Britain cannot be deemed to 
poſſeſs a ſovereign right there; ſtill it is to be re- 
membered, that wherever even a mere factory is 


founded in the eaſtern parts of the world, Eurepean 
perſons 
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perſons trading under the ſhelter and protection of 


tional character from that aſſociation under which they 
live and carry on their commerce. It is a rule of the 
law of nations, applying peculiarly to thoſe countries, 
and is different from what prevails ordinarily in Eu- 
rope and the weſtern parts of the world, in which 


29 


= 


The 


— 
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men take their preſent national character from the 


general character of the country in which they are 
reſident; and this diſtinction ariſes from the nature 
and habit of the countries: In the weſtern parts of 
the world alien merchants mix in the ſociety of the 
natives; acceſs and intermixture are permitted; and 
they become incorporated to almoſt the full extent. 
But in the Eaſt, from the oldeſt times, an immiſcible 
character has been kept up; foreigners are not ad- 


mitted into the general body and maſs of the ſociety 


of the nation; they continue ſtrangers and ſojourners 
as all their fathers were—Doris amara ſuam non in- 
termiſcuit undam ; not acquiring any national cha- 
racter under the general ſovereignty of the coun- 
try, and not trading under any recognized authority 
of their own original country, they have been held 
to derive their preſent character from that of the aſ- 
ſociation or factory, under whoſe protection they ive 
and carry on their trade. 

With reſpect to eſtabliſhments in Turkey, it was de- 
clared in the caſe of Mr. Fremeaux (a) in the laſt war, 


that 


— — n — — 


—— 
— — — — 22 


(a) The atteſtation of Mr. Fremeaux ſtated, that he was born 


at Smyrna, and bed ever reſided there, with the exception of a 
ſhort 


Twee Frienden, 
Angel, Lords, 
July 12, 1784. 


. G | 6 INDIAN cane. ; 
thoſe eſtabliſhments, are (conceived to take their na- I 


ie ber kB 1 20 HE 


2 8 that a merehant eln on trade at 3 undef 5 
1 the protection of the Dutch conſul at Smyrna, Was to 
5 Merch 5h, be conſidered as a Dutchman, and in that caſe the ſhip 
. « and goods belonging to Mr. Fremeaus, being taken ; 
8 | — after the order of reprizals againſt | Holland, were 
1 condemned as Durch property. The ſame in Chi- 
na, and I may tay generally throughout the Eat, 
perſons admitted into a factory, are not known 
in their own peculiar national character; and 
by being not admitted to afſume the character of the 
5 country, they are conſidered only in the character 
pf dat aſſociation or factory. The eaſe alluded 
del bra, to, (in which Lord William Murray was concern- 
c agent chiming for Mr. Cohen), was this; 
a Jew living in a Dutch eſtabliſhment. under the 
| ſovereignty of the rajah of Cochin, on the coaſt of 
| | Malahar, claimed under the charaQer of a ſubject 
* of the rajah of Old Cochin 0 but he was held by the 
* lords 


* * . — 


99 . - 1 
— * * 4 


ſhort trip to Pros; that the ſhip * Ss claimed by him 
were his ſole property ; that none of His. Majeſty' enemies had 
any ſhare therein, and that he had never been a member of any 

Dutch factory or company eſtabliſhed at Smyrna, or in any other 

part of the Ottoman dominions. The ſhip was failing from An- 
flerdam to Smyrna, under Dutch colours, with a Dutch paſs, and 
documented as a Dutch ſhip: The printed papers of appeal con- 

tain a full and particular account of the nature of the Dutch eſta- 

bliſhment in Smyrna. For which, ſee Appendix, No. 1. 


(a) In the libel of appeal, the claimant, Mr. Cohen, was de- 
ſcribed as an inhabitant of Cochin China, and as a ſubject of the 
Emperor of China; and this is ſometimes ſpoken of as a Chineſe 

caſe: but the miſtake was corrected in other parts of the proceed- 


ings : he was, in 3 a reſident in Koet * de Sima, in the ter- 
ritories 


tuch COURT or ADMIRALTY. * _ 
Lords of Appeal to be a Dutchman ; and I remember Re Te 
perfectly well in the later caſe of Mr. Conſtant de Re- We-, . 
 becque it was the opinion of the Lords, that although March so. 
he was a Swiſs by birth, and no Frenchman, yet if bu 
had continued to trade in the French factory in China, Buuſeo, Lords, 
which he had fortunately quitted before the time of re 
capture, he would have been liable to be conſidered 
as a Frenchman. I am, however, inclined to think 
that theſe conſiderations are unneceſſary, becauſe 
though the ſovereignty of the Mogul is occaſion- 
ally brought forward for purpoſes of policy, it 
hardly exiſts otherwiſe than as a phantom: It is not 
applied in any way for the actual regulation of our 
eſtabliſhments. This country exerciſes the power 
of declaring war and peace, which is among the 
ſtrongeſt marks of aQual ſovereignty, and if the 
high, or as I may almoſt ſay, this empyrean ſove- 
reignty of the Mogul, is ſometimes brought down 
from the clouds, as it were, for purpoſes of policy, 
it by no means interferes with that actual authority, 
which this country, and the EA India Company, 
a creature of this country, exerciſes there with full 
effect. The law of treaſon, I apprehend, would ap- 
ply to Europeans living there in full force; it is no- 
thing to ſay, that ſome particular parts of our civil 
code are not applicable to the religious or civil habits 
of the Mahomedan or Hindoo natives; and that they are 
on that account, allowed to remain under their own laws. 


— 


11 


ritories of the rajah of Koetfiem, or as it is called by the Englifh, 
Cochin on the coaſt of Malabar, and claimed as a ſubject of the 
rajah of RKoetfiem, 
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I fay this is no exception; for with reſpect to 2 
regulations, there is amongſt ourſelves in this coun. 


try, a particular ſe&, the Jews, that in matters, of £2 
| legitimacy, and on other important ſubjects, are 
governed by their own particular regulations, and 
not by all the municipal laws of this country, ſome of 


| which are totally inapplicable to them. It is, beſides, 


obſervable, that our own acts of parliament and our 


public treaties have been by no means ſcrupulous in 
later times in deſcribing the country in queſtion as 
the territory of Great Britain. In the American 
treaty the particular expreſſion occurs, . That the 
citizens of America ſhall be admitted and hoſpitably 
received in all the ſea ports and harbours of the 
Britiſh territories in India.” The late caſe in the 
Court of King's Bench, Wilſon v. Marryat, ariſing 


upon the interpretation of that treaty (and in which 
it appears to have been the inclination of that Court 


to hold our poſſeſſions in India to come within the 
operation of the navigation-· acts), gave occaſion to an 


act of parliament, in which the term Britiſb territd- 


ries is borrowed from the treaty. There is likewiſe a 
general act of 37 Geo. III. c. 115. for the allowance of 
neutral traders in India, which expreſsly uſes the ſame 
term; reciting that Whereas it is expedient that 


the ſhips and veſſels of countries and ſtates in amity 


with his majeſty ſhould be allowed to import goods 
and commodities into, and to export the ſame from, 
the Britiſh territories in India.” It is beſides an obvious 
queſtion, to whom are the credentials of this gentle- 
man as conſul addreſſed? certainly to the Britiſh 


government to the Eaſt India W and not 


to 


HIGH COURT Of ADMIRALTY. | 
to the hs What is the condition of a foreign 


merchant reſiding there? From attention to the ar- 


gument of a gentleman whoſe reſearches have been 
particularly turned to ſubjects connected with «the 
Eaft, J have made enquiry of a perſon of the greateſt 
authority on ſuch a ſubject, who is. juſt returned 


from the higheſt judicial ſituation in that country; 


and the refult is (as on general principles I ſhould 
certainly have expected), that a foreign merchang re- 
ſident there is juſt in the ſame ſituation with a 
Britiſh merchant, ſubje& to the ſame obligations, 
bound by the ſame duties, and amenable to the ſame 
common authority of Britiſh triby nals, 


It_is ſaid to be hard that Mr. Millar ſhould i incur 
the diſabilities of a- Brit ſubject at the ſame time 
that he receives no advantage from that character; 
but I cannot acede to that repreſentation ; becauſe 
he is in the actual receipt of the benefit of protection, 


Indian Care 


— 


— 


— ad 
Dr. — 


Sir Robt. C am- 
- bers, late Chief 
Juttice of Beu- 
gal. 


for his perſon and commerce from Britiſh arms and 


Britiſh laws, under an exiſting Zriti/þ adminiſtration 
in the country. He may be ſubje& to ſome limit- 
ations of commerce incident” to ſuch eſtabliſhments, 
which would not occur in Europe; but he muſt take 
his ſituation with all its duties, and amongſt theſe 
duties, the duty of not trading with the enemies of 


this country, 


I am of 


opinion therefote, that he muſt be con- 


ſidered as a Britiſh merchant; and that his pro- 


perty, as the property of a Briti/> merchant, taken 
in trade with the enemy, is liable to condemnation, 


VOL, III. 


D 
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3. 
' The: I am under the neceſſity of prottouncing this: des 
. —— termination, and of condemning theſe goods as droits 


Pew" WY 


a 


Merck td, and perquiſites of ann ds ſeized and _— 


9 
„ in port. 


If the r thinks that I have decided on a wrong 
principle of law, he may appeal, and take the benefit 
of another tribunal ; or if he thinks that the prin- 
a ciple of law operates on the particular facts of this 
aaſe with undue rigour ; as the property muſt be con- 
demned as droits of Admiralty, he will have the ad- 
ditional beneſit of an application to the Crown, which 
poſſeſſes the only power to determine, how far from 
any equitable policy or private indulgence, the ri- 
gour of the principle of law ought to be relaxed 
and mollified, upon the * circumſtances of this 


= Caſe. 
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0 Arch Gab THE MINERVA, mers rock Maſter, j 
| 1800. 
| „ 8 1 
1 Warrant of ar- NE Proctor of the Admiralty exhibited two affi · F 
i — pra davits of Richard Carpenter ſecond. maſter, and . 
Uo 2 a f 4 OI 10 
j er gies Weed midſhipman of his Majeſty's gun-brig f 
0 wearing falle Sparkler, and prayed a warrant to arreſt 0 
i cotors, s . . 
| Rick/tock maſter of the private ſhip of war the Mi- f 
1 . ner va, to anſwer articles that ſhould be exhibited 0 
b againſt him on — of the king in his. office of n 
O 


Admiralty 


— 


NP 


— —— Wink, 


1 Sd 


| 
| 


\ 
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— 


Admiralty for a contempt (a) in vexivg illegal co- 
lours. 
Warrant granted, as a warrant of courſe. 


* 


r " » HT ' 8 1 


«. Y 
— 


(a) Sir Leoline + Jenkins adverts to this offence in one of his 
chaiges given at the Admiralty ſeſſions; as an offence under the laws 
of the ſea and ancient conſflitutions of the Admiralty. ** The next 


enquirable by the laws of the ſea and the ancient conſtitut: ons of 
if any maſters or commanders of merchantmen have preſumed to 


other jack, in ſhape or mixture of colours approaching to it, ſo 
that it cannot be eaſily diſtinguiſhed from the king's jack, or any 
other flags, jacks, or enſigns whatever, than thoſe uſually worn on 
merchant-ſhips, viz. the ſlag and jack white with a red croſs, com- 
monly called St. George's croſs, paſſing quite through the ſame, 
and the enſign red, with a croſs on a canton white within the 
upper corner thereof next to the ſtaff. Life of Sir L. Jenkine, 
vol. 1. p. 97.—There is alſo a Proclamatiom to this effect in 


ing it into our royal conſideration that it is meet for the ho- 
nour of owa ſhips is our royal navy, and of ſuch other ſhips as 
ſhall be employed in our immediate ſervice, that the ſame be by 
their flags diſtinguiſhed from the ſhips of any other of our ſub- 
jects; do hereby ſtraighily pichibit and forbid that none of oor 
tubjects of any of our nations and kingdoms ſhall from henceforth 
preſume #© carry the union flag in the main · top or other parts of 
their ſhips, that is, St. George's croſs aud St. Andrews crofs 
Joined together, pon pain of our high diſpleaſure. But that the 


own ſhips, and ſhips in our immediate ſervice; and likewiſe our 
further will and pleaſure is, that all the other ſhips of our ſubjects 
of England carry the red croſs, commonly called St. George's croſs, 
| as of old time has been uſed, and alſo that all the other ſhips 


croſs, commonly called St, Andrew's croſs, whereby the ſeveral 
"A Luppiag 


vear his majeſty's jack, commonly called the union jack, or any 


ſame union flag be ſtill reſerved as an ornament proper for our - 


— 


* 


thing 1 ſhall commend to you are ſome few things that are made ; 


the Admiralty. The firſt relates to the flag; you are to enquire, _ . 


Rymer, A. D. 1634. Rym. Fd. vol. 19. p. 549. We tak- 


of our ſubjects of Scotland ſhall from henceforth carry the white 
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Freight refufed 
to a ſhip bound 


from Mauritius 


#ftenſibly to 


Hamburgh, but 
taken going in- 


to a French 


Port. 
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THE AMERICA, Surapcnv, Maſter. 5 
Mis was an Anais: ſhip bound from Marini, 
eftenſibly to Hamburgh, but taken 6th April 1796, 
on the French coaſt between Belliſſe and the iſle of 
Gres, going to a French port, under a pretence of 
want of water. The ſhip had heen reſtored on far- 
Aer RO 2 March 1797, 7 reſerving the queſtion 


| 


— 
2 


ſhipping may be diſtinguiſhed, and we thereby the better diſcern 
the number and the Foodneſs of the ſame, whereby we will. and 
Araightly command all our ſubjects forthwith to be conformable 
and obedient to this order, as they will anſwer the contrary at 


their 88 


2 


See alfo the proclamation iſſued iſt Zan. 1801, declaring what 


enſigns or colours ſhall be borne at ſea in merchant ſhips or veſſels 


belonging to any of his majeſty's ſubjects of the united kingdom, 
&c. 

« And a according to ancient uſage the enſigns, flags, 
jacks, and pendants worn by our ſhips,. and appointed as a diſ- 
tinction for the ſame, ought not to be worn on board any ſhip or 
veſſel belonging to any of our ſubjects, ſo that our ſhips and thoſe 
of our ſubjects may be eaſily diſtinguiſhed and known, &c. 
ſeveral enſigns are appointed for merchantmen and veſſels having 
letters of marque, &c. veſſels uſed by the commiſſioners of the 
navy, &c. all commanders and others are directed to ſeize 
any flag worn contrary to this deelaration, and report the 
names of ſuch ſhips or veſſels, and their maſters, to the Admiralty, 
&c. and we do hereby command and enjoin the Judge and Judges 
of our High Court of Admiralty for the time being, that they 
make ſtrict inquiry concerning all ſuch offenders, and cauſe them 
to be duly puniſhed.” Gazette of 3d Jan. 1801. For the 7 
cular directions, ſee Appendix, No. 2. ; 

0 
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of freight and expences; the cargo being now con- 
demned on farther proof, application was made on 


the part of the claimant of the ſhip for am allowance 
of a freight; it was ſaid, that he had been de- 


ceived by the maſter in regard to the deſtination; - 


7 


| The 
AMERICA, 


that it would be hard on him, meaning to engage 


of freight, merely on account of the fraudulent and 


ſelf. intereſted deviation on the part of the maſter. N 


Court—It is not a new 3 chat if a ſhip i is going 
with falſe papers the owner ſhall loſe his freight: I 
do not ſay that if an owner makes out a clear caſe 


his ſhip in a legal trade, to be ſubjected to a forfeiture © | 


that he had been duped by the fraud of the maſter, 


the Court would in all caſes preſs the rule to. the ut- 
moſt rigour againſt him; I will not ſay that a caſe 
may not be ſuppoſed, in which the Court would in- 
cline to exonerate the owner, in ſpight of the gene- 
ral rule, that the act of the maſter ſhall bind his 
owner; and in ſpight of all thoſe conſidetations of 


utility and neceſſity by which this. rule is ſuſtained : 


but I cannot take it upon a vague reaſoning like this, 
that it might be ſo, or it, might be thus; I cannot 
take conjecture as a ground of ſuch a judgment. 
The fact is, that the ſhip is found in ſuch a ſituation 
with a falſe deſtination, me as 1 think, with French 
property on board ; I ſhall therefore pronounce, that 


.the owner is not entitled to his freight. 
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"THE ITO, Fenxpaiox Maſter: | 


mis was a caſe of: a Daniſh his taken on a voyage - 
© from a Spaniſh port to Guernſey, April 1796. The 
ſhip had been reſtored with freight, and the.cauſe now 
came before the Court on a claim given f for ſome part of 
the cargo on behalf of the houſe of trade of Collins 
and Bowden of Guernſey. Farther proof had been 


directed to be made of the national character of Mr. 


Bowden, ſaid to have been a domiciled merchant 'of 
Rotterdam, the ſhares of the other partners had been 
reſtored 2. 4th Fuly 1799. 5 

On the part of Mr. Bowden it had been ſtated at 
the former hearing, that he had been ſettled i in Hol- 
land, but had left that country in 1795, and ſettled 
in Guernſey ; that the date of this tranſaction was in 
April 1796, and the nature of it, no way connected 
with the Dutch trade ; that it was not till after the 
date of this tranſaction, that Mr. Bowden went again 


to Holland, not to ſettle there, but for the purpoſe of 


making up his accounts in that country; that he 
had ſince occaſionally reſided in Holland, where 


' Britiſh merchants may reſide without lor feiting that 


denomination and character; as appears by His Ma- 
jeſty's order of council, 3d September 1796, which 
directs the landing of goods imported under that 
order, to the United Provinces, to be certified by 
Britiſh merchants reſident there. It was farther ſaid, 
that he had ſince the month of Tune 1796 reſided * 
partly at Rotterdam, and partly in Eaſt F Tic/land. 
in Pruſſia a 3 and that it did not appear that he' was 
at 


HIGH COURT' OF ADMIRALTY, 


at the time of the hearing of the cauſe in Holland, or 
that he 3 not "again have returned to Cs 


The Court—It — not appear what has been the 
nature of Mr. Bewden's reſidence in Holland; whe- 
ther he has confined himſelf to the object je; with- 
drawing his property, or whether he may not have 
been engaged in the general traffic of the place; the 
Court, mutt, therefore, ſee more of the nature of his 
reſidence there. If he has confined himſelf to the pur- 
poſe of withdrawing his property, he may be entitled 
to reſtitution ; more eſpecially adverting to the order 
of council, which | is certainly ſo worded as not ko. be 
very eaſy to be applied, | 

On this day, 17th March 1800, an afidarihor Mr. 
Bowden, made 6th Augiſt 1799, was produced, ſtat- 
ing, That he reſided in Rotterdam ſix years pre- 
vious to the invaſion of the French in the month 
of January 1795, having carried on trade in part- 
nerſhip with W. Collins, a native of Guern/ej; that 
on the approach of the French, he quitted Holland, 
and landed in England 20th Jan. 1795, and proceeded 
to Guernſey, and reſided there with his family; that 
in the month of June 1796, he was under the abſo- 
lute neceſſity. of returning to Holland for the purpoſe 
of recovering debts due, and effects belonging to the 
partnerſhip, his partner, W. Collins, remaining in 
Guernſey ; that in reſpect to his political ſentiments, 
he had always entertained a moſt rooted averſion 
to the ſubverſive principles of republicaniſm, and was, 
at all times a moſt loyal ſubject of his Britannick 
Majeſty's government; in ſupport of which aſſertion 


the afhdavit was ſubſcribed by ſeveral perſons, ſtiling 
D. 4 * themſelves 


Ctr re. 
= | | * 


1300. 


oss DETERMINED IN THE 1 


themſelves Britiſh merchants reſiding in Rotterdam. 


The affidavit further ſet forth, that Mr. Bowden had 
never taken any oath to any other than the Britiſb 


government, not even the cuſtomary oath required 


for the purpoſe of obtaining the rights of a burgher 
or citizen of Rotterdam, for the carrying on of com. 


mercial concerns, which is done by every Briton in- 


Holland without prejudice to his birthright; that 
during his return to Hs land, he had contributed for 

the raiſing of ſeamen- at Guernſey, and had joined 
in all loyal ſubſcriptions, &c.; that at the preſent 
time he was ſtill under the neceſſity of remaining in 

Holland for the purpoſe of recovering part of the faid 
debts and effects, in order to honor his engagements ; 
and were he to leave Holland at this time, it 
would not be poſſible for him to recover the ſaid 
debts and effects; but that it was his intention to 
return to his native country as ſoon as his affairs 
would permit, where his mother and all his relations | 


7 reſide.“ 


n appears from this affidavit that Mr, 
Bowden is in Aae at this time. 5 

— apprehend there have been caſes in 
which perſons in fuch a fituation have, RA, 


received reſtitution. 


e rzbere have been caſes under the Grenada 
act, and ſimilar acts, for the protection of certain 
perſons reſident in the enemy's country, allowing 
them to export to this country, and intitling them 


as to ſuch exportations, to be conſidered as Britiſh 
ſubjects. 


; HIGH COURT OF ADMIRALTY. 
ſubjects. But they were ſpecial caſes under pafticalas 


atts of parliament. It would be à ſtrange act of 


injuſtice, if whilſt we are condemning the goods of 
00 of all nations reſident in Holland, we were 


to reſtore the goods of native Briti/h ſubjects reſident 
there. An Engliſbman' reſiding and trading in Hol- 
land is juſt as much a Dutch merchant as. 2 Swede 
or a Dane would be. Condemsed. 


| 1 
— 0 


THE PORTLAND, Fannin Maſter, x nine 
© other ſhips. 


His was a queſtion, depending in various chims; 
on the national character * Mr. Oftermeyer. | 


JuDGMENT. 

Sir IV. Scott—This caſe, is one of ten, in which 
claims have been given for Mr. Jacob Oftermeyer, de- 
ſcribed as domiciliated at Blankaneſe, and as having 
a houſe of trade at Altona; of one of the claims of 
Mr. Oftermeyer, for part of the cargo in the Floreat 
Commercium, I have already diſpoſed, being of opi- 
nion that, as it was totally deſtitute of proof of pro- 
perty, the party could not be let in at this late pe- 
riod to ſupply that total defect of proof that was 
obſervable in that caſe, There remain nine other, 
four of which, the Portland (a), Spazhambeid, Y ounge. 
Ferdinand, and the Hoop, do not appear to have any 
connection with Oftend ; with reſpect to the Port- 


— 


— 


(a) Portland, an American ſhip taken 2oth Der. 1795. Re. 
fiored. Voyage from Hamburgh to Londen, Claim of Mr. 
Oftermeyer for a conſiderable part of the cargo. 


land, 


National cha- 


racter of a per- 


ſon removed 
from the enemy 
country —Diſ- 
tinction as to his 
tfade ſtil} con- 
nected with that 
country, and 
other neutral 


rade, & e. 
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land, I find it determined by my predeceſſor, in 
one inſtance, - that the claim of Mr. Marſb, a Bri- 
iiſb ſubject, ſhould be reſtored; by which the Court 


muſt virtually have declared, that the deſtination was 


not to Offend, but in truth to Hamburgh'; becauſe if 
the deſtination had been to Ofend, the property of 


a Britiſh merchant embarked-in that trade muſt have 


been condemned. It appeared that the ſhip was to 


touch at O/end, to deliver ſome priſoners there on 


the part of this government; but there is no reaſon 


to doubt of the ulterior deſtination to Hamburgh ; 
and there can be no queſtion of the propriety of the 
former judgment ; on which indeed if I could en- 
tertain a priyate doubt, I ſhould not take upon my- 


ſelf to ſhake the declaration of my predeceſſor. 


The Spazambeid (a) was bound from London to 
Embden; and although it does appear that ſome of 
the goods were to find their way to Oftend, it is 
ſworn, That the deſtination was to Embaen,” and 
there is no reaſon to think that there was in this 
deſtination any view towards Offend. ' The Jonge 
Ferdinand (b) was going from Spain to Hamburgh, | 
and the Hep (c) from Amſterdam to Nourdeaux. In | 
theſe no ground of ſuſpicion whatever ariſes, point- 
ing to Offend; I ſhall therefore conſider theſe four 


caſes as having W to do with that place, 


4 


— — 


(a) Taken 18th Dec. 1795. . of Mr. Oſtenmeyer Mig 


ſome parcels of tobacco, a part of the Cargo. 


() The Jonge Ferdinand, claim 35 Mr. Oſtermeyer for ſome 


parts of the cargo. 


(c) Hoop, Witges, a Prof an ſhip taken Jan. 6th, 1798, voyage 
from Amſterdam to Bourdeaux ; claim of Mr. Og for lome 
parts of the * | 

The 


— 


_ HGH COURT OF ADMIRALTY. 


The baden in which Mr. Oftermyer claims, as 
ariſing out of his general hiſtory, makes this circum- 
ſtance of a deſtination to Oftend of great importance, 


Mr. Oftermyer ſays, (a) © that he had been domiciled 


at Oftend, as a partner of a houſe of great trade; 

but that on the irruption of the French into that 
country he removed himſelf; that he quitted Of- 

tend, and has ſince had no mem or interference 
with that partnerſhip.” On the other ſide it is con- 
tended that this 1s not a bond fide renunciation, that his 
name ſtill continues a prominent name in the firm of 
that houſe, and therefore that he is liable to be conſi- 
dered as a merchant of Ofeend. It is contended be- 


- ſides, that if he is not a partner in that houſe, 


ſtill he is to be conſidered a trader of O/tend, as a 

ſole trader; that his connection with that place tal 
continuing, d is to be conſidered as a merchant of 
fend, and as ſuch liable to have his property con- 


(a) Mr. Oftermyer”s affidavit ſtated, That he was a native of 
Germany, and fqrmerly reſided and carried on buſineſs at Offend, in 
partnerſhip with . De Coninch, under the firm of Oftermyer and 
De Coninck ; that on or about the 25th of June 1794, in con- 
ſequence of the French troops having got poſſeſſion of Offend, 
and the deponent not chooſing to become a ſubject of the govern- 
ment and law thereupon eſtabliſhed, ſuch partnerſhip was diſſolved, 
and the deponent retired, and altogether withdrew. himſelf and 
family from Offend, and came to relide at Blaphuneſe ; where he 
has ever ſince been domiciled and reſident, having alſo had a 
houſe of trade, or counting-houſe, at Zamburgh ; that ſubſequent 
to the diſſolution of the partnerſhip, 25th June 1794, he has ne- 
ver had any connexion or concern in buſineſs whatever with the 
ſaid F. De Coninck, but has conſtantly traded and carried on buſi- 
neſs-on his own ſole and abſolute account and riſk, as a merchant 
fixed and ſettled at AGENDA oh and * a houſe of trade at 
n 5 f 


demned 
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rue demned. Now, as to the circumſtance of his being 
. engaged in trading with Offend, either under a part- 
ey nerſhjp, or as a ſole trader, I think it will be difficult 
dt extend the conſequences of that act, vhatever 
they may be, to the trade which he was carrying on at 
 Hamburgh and having no connection with Ofend; 
becauſe, call it what you pleaſe, 4 colaurable cha- 
racter, as to the trade carried on at Oftend, I cannot 
think that ic will give ſuch a colour to his other com- 
merce, as to make that liable for the frauds of his 
| Oflend trade. il 
Indiana, nd In the caſe of Mr. pate it maid that he had 
. Lords, Feb! „ emigrated from Holland, and had ſettled at Altona, 
8 Kill continued to carry on the trade of Holland. If 
8 he had been engaged in other trade totally diſtin- 
guiſhable from the trade of Holland, I do not ſee 
how that would have affected him, In the preſent 
caſe, as far as the perſon is concerned, there is a 
neutral reſidence ; as far as the commerce is con- 
cerned, thre nature of the tranſaction, and the deſti- 
nation, are perfectly neutral; unleſs it can be ſaid 
that trading in an enemy's commerce, makes the 
man, as to all his concerns, an enemy; or that be- 
ing engaged in a houſe of trade in the enemy's 
country, would give a general character to all his 
tranſactions; I do not ſee how the conſequences of 
Mr. Oftermyer's trading to Ofend can affect his com- 
merce in other parts of the world, I know of no 
caſe, nor of any principle, that could ſupport ſuch a 
poſition as this, that a man, having a houſe of trade 
in the enemy's country, as well as in a neutral coun- 
try, ſhould be conſidered in his whole concerns as an 


enemys merchant, as well in thoſe which reſpected 
ſolely 
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to his belligerent domicil. | 
it could affect him would be, as furniſhing a ſuggel» Me , 
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folely his neutral houſe, as in thoſe which belonged be 


The only light in which: 


tion that the partners in the houſes at Oftend were alſo 
partners at Altona. But on this part of the caſe, I 
think the evidence of the merchants. at Hamburgh, 

certifying that they have inſpected his books at A 
tona, and find no trace of a connection with Offend, 


is good evidence; becauſe, although it is but ſlight 
proof to deſtroy entirely a ſuſpicion of a connection 


with Offend, yet it is of great importance as to the 
trade carried on at Altona; they wear, * that there 
is nothing appearing in his books which points in 
any way to a connection with wy partnerſhip at 
Oftend.” _ 

It comes then to this queſtion, Whether Mr. Of- 
termyer having connection at Oftend, either as a part. 
ner in a houſe of trade, or as a ſole trader, would be 
liable to be conſidered as an Offend merchant, in re- 
ſpect to a tranſaction originating with another houle, 
and having no connection with Offend ? I am of opi- 
nion that the conſequences of the tranſaction muſt 
be limited to the tranſaction at Oftend, and that his 
other trade muſt be exonerated ; I think, therefore, 


with reſpect to theſe four ſhips without going into 


the particular evidence, that they are caſes of reſti- 
tution ; at the ſame time I think I am under the ne- 


ceſſity of ſaying, that the captors'have done nothing 


more than what the ſituation of Mr. Ofermyer com- 
pelled them to do, in bringing theſe caſes to adjudi- 


cation; and therefore I pronounce them to be entitled 


to their expences—deſiring at the ſame time to be 
underſtood, as not laying down any general rule from 
this precedent. Conſidering the: circumſtances of the 
ſeveral 
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ſeveral caſes, that the Portland was going on her pri- 


8 PortTLAND. 


— mary deſtination to Oſtend, and that in the Saen 
heid there were goods clearly deſigned for Oftend, I 
think it is but reaſonable that the 5 dro Expenees 


ſhould be paid. 


dinary thing that no information, either public or 
private, ſhould have been given of this diſſolution. 


| 17983 claim of Mr. Oftermyer for ſhip and cargo. ; 


With reſpect to the remaining > eaſes (a), I ſhall 
now proceed to inquire into the nature and character 
of Mr. Oftermyer's connection with Offend, On the 
part of Mr. Oftermyer it is contended, and ſtrongly 
preſſed, that he had entirely removed himſelf, and 
retired from the partnerſhip ; but, on the other ſide, 
it is a little ſingular, that if he had actually retired, 
his name ſhould ſtill continue the firſt in that firm. 
Mr. Oftermyer ſays, * that not chooſing to live un- 
der the French dominion, he retired from the houſe ; 
but that his name was kept in by agreement with the 
other partners,” If he was a ſufferer from his poli- 
tical opinions, and an emigrant, it ſeems not the 
moſt deſirable thing that his name ſhould have 
been publickly continued : it is, beſides, an extraor- 


His agent here, Mr. De la Cour, ſays he did not re- 
ceive any information of it till March 1798. It is 
faid that Mr. Ofermyer was in doubt where he ſhould 


- 
* A , 
alt. 


(a) r Alida; claim of Mr. Oftermyer for ſome part of 


cargo. 
Jong Iſabella, 7, VR from O ene to Breſt, taken 8th Feb. 


Jonge Emilia, Langhely, taken 12th July 1797, voyage from 
Dunkirk to Bourdeaux; claim of Mr. Oftermyer for the ſhip, 
Frau Louiſa, from Oftend to Bilboa, taken 27th Sept. 1796; 


claim of Mr. Oflermyer for the ſhip. 
7 ſettle, 


4 
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ſettle; * was travelling about, not knowing where . . 
to reſt his foot; but he had taken, or aſſerts that ge 
had taken, the other ſtep, which it was to be ex- Arch 27th, 
pected he would announce to his correſpondents, I 
ſtep of retiring from the partnerſhip and yet no 
communication, -either public or private, is given of 
the change, till many months after it had taken 
place. I cannot help thinking that a total ſilence on 
this point, connected with the circumſtance of his 
name continuing in the firm, wears a very ſuſpicious 
appearance. There is, beſides, an affirmative cir- 
cumſtance appearing in one of theſe caſes; the 
Fran Louiſa, which, connected with this ſilence, ſtil] 
further confirms the ſuſpicion. There is -a letter 
written in the names of O/ftermyer and De Coninck, 
by which that houſe appears to have been exerciſing 
a perfect controul over the veſſel, and giving direc- 
tions reſpecting her to the correſpondent in Spain; 
although it is not pretended that the veſſel was char- 
tered to them, and indeed the very contrary appears 
on the face of the papers. This is a ſtrong affirma- 
tive circumſtance ; and although it was pointed out 
at the firſt hearing, no explanation has been given of 
it at this late hour, which does furniſh a ſuſpicion 
that Mr. Ofermyer's intereſt and connection with his 
former houſe at O/tend, were not ſo compleatly un- 
twiſted as they are repreſented to have been. 

Another ſuſpicion ariſes from the nature of the 
inſtrument, (a) which has been produced. It is not, 


indeed, 


— 


8 


— 
* 


(a) Contract for the diſſolution of partnerſhip, ſtating, 
© That the community of trade and commerce carried on 


under the firm of Qfermyer and De Connick doth, from the day of 
the 


The 
Pon rTLANn. 


» — 


Mac 27th, 
4 1800. 
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indeed, quite fuch as it has been reprefented on "the 


part of the captors, as giving up all the intereſt to 


Mr. De Coninch, and as reſerving nothing to Mr. 


Oftermyer. Had it been fo, wink; more would 
have been required to ſatisfy me that it was not a 


zona fide caſe; becauſe, where there had been a com. 
munio bonorum, that all ſhould terminate one way, 
would be unnatural and incredible. But I do not 
think that is a correct deſcription of it. It ſtates, 


c that he has taken to himſelf his ſhare,” I am 


aware of the particular ſituation of affairs round 


them, and can believe that on ſudden | peril there 


might be a neceſſity of huddling up the accounts in 


the beſt manner they were able; and that a man 
eager to provide for his perſonal ſafety, might be 


content to take what, on a haſty ſurvey, appeared to 
belong to him. Nevertheleſs I cannot but think that 
there would be ſomething reſerved for ſubſequenit 


_ 2 . — up. 1 as. 4M. tt. CR". a. At 
— * — — — 


— Inn” — 


the date of theſe I ceaſe. - That the firſt appearer, J. 
Oftermyer, hath talen to himſelf his ſhare and common property, ſo 


and in ſuch manner, that he doth hereby declare to be fully ſa- 


tified with the ſame, provided that the remaining goods, mer- 
chandizes, effects, actions, and credits, none excepted, concerning 
the partnerſhip, are, with exception of all other property, to be- 


long to the ſaid Mr. De Coninch alone: — That he the ſaid Dz 


Coninch ſhall henceforward have to liquidate with all the debtors 
and creditors, all open ſtanding tranſactions to his benefit or charge 
and though the firſt appearer in the aforeſaid partnerſhip has, 
from this day, no more goods in common, he nevertheleſs will 
permit the ſecond appearer, Mr. De Coninch, to continue his buſi- 
nefs under the former firm of Oftermyre and De Coninch, but that 
the ſaid firſt appearer is not to be anſwerable for — ſame. 

25th June 1794, 
5 eonſider- 


: 
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more equitable partition would take place. It is, 1 


couſidetatlon; and that on a more deliberate review, a 


think, impoſſible, chat the mixed concerns of a great 


houſe could be, in this manner, at once and in a mo- 
ment diſtributed between the partners; that this could 
have been the #/ernum vale, between them, and that 
there ſhould not have been ſome ſubſequent commus 
nication, for the final ſettlement of their accounts. 
I cannot ſay that I am fatisfied that the 

is entirely diſſolved; it .is poſlible that more fatisfac- 
tory information may be given. The letter in the 
Frau Louiſa may be explained; in the two ther | 

caſes the letters of orders may be produce. 

But the partnerſhip is not the only point in theſe 
caſes, on which Mr. O/ftermyer's connection with 
O/tend has been argued : It is ſaid, that he has ap- 
peared as a ſole trader in the commerce of O/tend ; 
and it is certainly very obſervable, that Mr. /. 
termyer's trade has not been conducted with all the 
prudent timidity and jealouſy, which we ſhould ex- 
pet from him. I do not ſay, that Mr. Q&ermyer 
might not trade to Q/fend from his new reſidence, ag 
any other perſon might; but I think it is a circum- 
ſtance open to juſt remark, that the tide of his 
commerce ſhould have ſet ſo much that way, to the 
very place from which he had emigrated in apprehen- 
fion and diſguſt ; and I think it does raiſe a ſtrong 
ſuſpicion, that he had yet an intereſt there, and — 
he had ſtill a root left behind. There is beſides 
another circumſtance before the Court, which is not 
ſulhciently explained. It has happened that many 
Oſtend fiſhing-boats have been brought before the 
Court, documented in his name, and for which no 


VOL, 111, 79 R claim 


Paaycans, 


1 1 


cages DETERMINED . TE 


= elit bas been giren. It is ſaid, that 1 obs nar: 


appear to have been privy to thoſe tranſactions, and 


len, that he has not claimed them: but the documents 


in thoſe caſes appear Juſt as full and as regular i in 
every reſpect, as they do in the other caſes in which 


he bar claimed; and I cannot take it, that he has 


been the victim of an impoſition, i in this extraordinary 
manner, merely becauſe he has not claimed. I can 


| ſee good reaſon why he might not think it prudent 


to claim; and why he might chqoſe to ſacrifice theſe 
ſmaller Intereſts to preſerve others of more value. 


The circumſtance of the fiſhing-veſlels, connected 
with his other courſe of trade at Oftend, very much 
ſhakes the credit of that paper, which deſcribes him 


as'a perſon proſcribed at Offend. I cannot fay what 
the regulations of France may have been ; I know 


| how little they have been conſtrued on any uni- 


form principle; but it is with difficulty to be con- 
ceived, that a perſon who had quitted the country 


as a baniſhed man, would be permitted to carry oh 
trade there, in the public manner in which he ap- 


pears to have done: I cannot diſpoſe of this material 


fact, on a mere abſence of claim, nor on the mere 
ſuggeſtion of counſel, I ſhall require Mr. Ofermyer 
to deny diſtinctly on oath his property in theſe fiſhing 
veſſels; and alſo to certify that he is not eſtabliſhed 
as a ſole trader atOftend—1 therefore order ſtill farther 


proof. 


On a ſubſequent day, 20th Nov. rod; a farther 


affidavit was produced, with ſeveral exhibits (a) re- 


ferred 


(e) Afidavit of Joban Jaceb Oftermper of Blankaneſe, {16th 


Ho 1800. ] 6 That he has not had any eſtabliſhment 
R Whatever 


s.j 2 
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pared: to in it; after which the Court d the 


Frau Louiſa and the Jonge Jabella claims to be 
wn " | | 
„ 
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whatever at Offend, Hock the time of his departure from Offend, nor f 


has at this preſent time; that he carried on his trade from and to 
Offend, ſolely in the character of a neutral merchant eſtabliſhed at 


Blackeneſe, and having his count ing-houſe at Hamburgh, but never in 


the character of a merchant of Offens; that fince his ſeparation from 
the partnerſhip with the houſe of trade of O/termyer and de Coninch at 


5· 


0 PoR1LanD:. 


Marel N 
1800. 


Oftend, he has not had any intereſt or partnerſhip whatever with the _ 


ſaid houſe of trade; that he has not any knowledge, notice, or intereſt 
whatever, of, or in the letter found on board the ſhip Dame Louiſa, 


ſigned Oftermyer and de Coninch ; that his fear and hatred of the 


new French government and their principles was ſo great, that 
he left Oftend in haſte, and without making uſe of any of the 
forms adopted in peaceable times, and gave up his ſaid partnerſhip ; 
that he would not have given up his eſtabliſhment at Oftend, if 
that place had remained under the Auſtrian government ; that he 
the deponent has no ſhare whatever in any houſe of trade at 


Oſtend, but only correſponded with different houſes of trade at 


that place as neutral merchants, reſiding in neutral places, are 
accuſtomed to do, and not otherwiſe, &c. 


The ſaid appearer laſtly affirmed, that he purchaſed: ſeveral . 
fiſhing veſſels actually for his own account, but having in the 


courſe of a few years found that he derived no benefit therefrom, 
he gave orders to Mr. Louis Keſtman, at Oſtend, to ſell the ſaid 
veſſels at any price, to diſcharge the maſters, and deliver the ſhips 
documents to the Daniſh conſul, as. appears by the copy of 


the letter hereto annexed ; that is to ſay, the following * at 


the following prices, to wit, 


Die Kleine Fohanna for ooo puilders 
Balthaſer for 3200 ditto 
Stadt Flenſburg © for 2950 ditto 
Der Groſſe Stier for 3500 ditto 
Der Winter | for 2900 ditto' 
Minerva for 3300 ditto 


That 
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me... 11th Dleember 1866, the Yonge Emilia was Con 
Peres. xd, on the ground that the appeared fo have 
Marth 27th, been altogether left in the hands of French mefchants, 
Merchant ſhip and employed for ſeven voyages OOF in the 


2 — 4 | trade of France; &e. 


& c. 


gn, THE SANTA BRIGADA, PiLow Maſter. 
Ailegation of TEN was a caſe of an allegation of joint capture of 


„ part of a private ſhip of war, afferted, to 


behalf of a pri- 

— — 5 have been in ſight at the time of the capture of "this 
Ri King's valuable Spaniſh galleon by the Triton frigate, and to 
geſlion of being have put herſelf in motion in ſuch a manner as might 
in ſight, ie- P 2 


jeaed.” © | have been effectual, in cutting off the retreat of the 
e into a Spaniſh port. . 


In oppoſition to the allegation, the Ki ing's Te 
The capture of this valuable ſhip was made ſo long 
ago as the 17th of Ofober. 1799, off the Spaniſh 
coaſt, and yet no allegation is offered on the part of 
theſe afſerted joint captors till the month of Fes. 1800; 
from which it may be inferred, that the parties 
were not at the time impreſſed, with any notion 
of the ſervice they had contributed, nor with an 
fanguine hope of deriving benefit from it. ts 


WY 8 — —_— 


That inſtead of delivering the papers, the 2 were 40 
cretly, and without his knowledge and conſent, retained on board 
the veilels at Oſtend, and the veſſels allowed to navigate with them, 


, wherefore he the deponent, when he was adviſed thereof, did not 
trouble himſelf about them, but having long ago fold the ſam 


left them to their fate. 


£wo 
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two firſt artieles ſtate the relative foree of the ſeve- Th 


| ö 

| ral veſſels, and deſcribe the private ſhip of war to de 
| have mounted 14 guns, the Spaniſß frigate 36, and 8 
0 the capturing Britifh frigates to have been of muck ** — 


ſuperior force; there, is nothing in this ſtatement 
that leads to any inference of intimidation ; co - ope- 
ration is not pretended ; the practice of this Court 
does not afford any inſtance of a private ſhip of war 
ſharing with a King's ſhip, from the mere circum- 
ſtance of being in fight; there mult be actual ſervice: 
the act relied on in this allegation is ſtated in the th 


: article: That on the evening of the 16th ſhe 
| | plainly faw and diſcovered the Spaniſh frigate and 
. chaſed fo as to keep in ſight the whole night; on 
the morning ſhe heard a firing, and about ſix o'clock 
if "+ . . n 

4 perceived the engagement, and immediately failed 


towards the Spaniſh coaſt among the rocks and lands, 
for the purpoſe of intercepting the eſcape of the 


ö Spaniſh frigate, and preventing her from getting into 
g Vigo.” But even this is mere intention only, for be- 
F fore ſhe could take her ſtation ſhe was herſelf driven 
f off, and chaſed by four ſmall Spani/h veſſels that 
; came out from the Spaniſh coalt. 
es 2 | 
4 In ſuppart of the allegatiqn, it was ſaid — That no 
1 Inference aroſe from the delay, as the privateer con- 
* tinued out on her cruize, and did immediately, on 
coming home, ſend inſtructions to proſecute this 
0 claim. That no objection could be drawn from the 


diſparity of force, if it ſhould appear that exertions had 

actually been uſed, as there was a caſe in the recollec. 

tion of the Court, the Conſzjo(@), in which a very ſmall () Inf, p. 55 

hip fought one conſiderably larger, and ſo moleſted | 
23 her 


V vrrrsthEB un THE 


' The ber, as to have contributed very materially to the | 
res as capture: Although. there might be no eaſe, in which 

© __ a mere being in ſight had been held to entitle. wh" 
ori, vate ſhip of war to ſhare with a King's ſhip ;- the 
8 want of ſuch a precedent would not affect the preſent 
elaim— this was not ſuch a caſe; by the very act of 

putting herſelf in motion to intercept the Spaniſh 

ſhip, this veſſel had incurred the danger of being 

chaſed by four other Spaniſb veſſels; and by that 

very circumſtance had operated as the means of 

leading them off from the object they had in 

view, the purpoſe of looking out for the Spaniſh. 

frigate, and of employing themſelves oy her 1 

2 2 6 


Jopglzxr. ' | 
Sir NV. Scott — This is aſſerted to bs" a caſe of me- 
rit on the part of the private ſhip of war; and if ſo it 
muſt certainly be conſidered as a caſe of diffdent and 
modeſt merit, inaſmuch as the parties have not thought 
proper to come forward and aſſert their pretenſions, 
till a very conſiderable: time after the capture. I 
cannot help thinking that if they had felt much 
confidence in their caſe, they would have thought it 
as good a cruize, to purſue this prize into the Court 
of Admiralty, as to have continued out on the 
cruize they were then engaged in—however the 
matter is now brought before the Court. The dif- 
parity of force that has been obſerved upon, is 
certainly not concluſive; as we all remember in- 
ſtances of great merit in veſſels of ſmall force, eſpe- 
cially that which has been mentioned, in the caſe of 
the 
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the Buen, Conſej jo (a), in which the annoyance given 
by a very ſmall ſhip, was the principal cauſe of the 
ultimate capture. But thoſe are caſes of a very * 
different deſcription from the preſent: : The being in 
 febt only will not be ſufficient ; it would open a door 
to very frequent and- practicable frauds, if, by the 
mere act of hanging on upon his Majeſty's ſhips, 
to pick up the crmabs of the captures, ſmall pri- 
vateers ſhould be held to entitle themſelves to an 
intereſt in the prize, which the King's ſhips took. 
The ſound doctrine of the Court has been, that the 
being in fight, with reſpe& to theſe two deſcriptions 
of veſſels, is not ſufficient to entitle the privateer to 
ſhare. It is ſaid, hoyever, there was an actual aſſiſtance; 


the 5th article ſtates, * that ſhe made an attempt to 
get between the prize in queſtion and the land, and 
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would have purſued it, but that ſhe herſelf became 


the object of chaſe, to four other veſſels that came 
out from the coaſt.” Inſtead of the purſuer ſhe 
became the object of purſuit. It is the firſt inſtance, 
I believe, in which the character of a captor has been 
elaimed by a flying veſſel. Lepus tute es et pulpa- 
mentum quæris. It is argued, however, that ſhe was 


„ 


9 
+ 


(a) This was a Span i/d regiſter ſhip of 800 tons and 26 guns, 
12-pounders, taken 20th Nov. 1779, by the Huſſar, Capt. Salter, 
A claim of joint capture was given and allowed on the part of the 
B:ſolution privateer of 16 6- pounders, Capt. Sladen, whoſe gal- 
lantry and perſeverance appeared highly meritorious, in keeping 


the prize in chace from the 5th Nov. till the 2oth ; having fought 
her ſeveral times, notwithſtanding the diſparity. of force, aad 


having kept conſtantly up with her, burning falſe lights, Ec. 
during the night, to attract the notice and aſſiſtance of dome 
Britiſh eruizer. 


Adm. June 26, 
1781. 


235 1786. 
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TK eventually. of ſervice, by diverting the attention of 
| 8 the four Hpaniſb frigates from the tranſaction of this 
valuable capture; and it is not improbable. But 

pg mere diverſion of attention has never been held a 
ſufficient ground for a title of joint capture; it is a 
mere caſualty, totally unconnectod with all merit, 
actual or conſtructive. If ſhe herſelf had been cape 
tured, it would have produced exaQ@ly the ſame 
effect in a ſtil] ſtronger degree; and yet it would have 
been perfectly ludicrous, to have pronounced fo? her 
joint intereſt of capture, under ſuch circumſtances. 
On the whole I am of opinion, that the articles of 
this allegation do not aſſert fuch a claim, as can in 
law eſtabliſh the parties to ſhare as joint captors, if 
they are proved; and therefore I ſhall reject it. 


y Ath | | i 
7 — . | 5 the _ caſe 
8 queſtion was brought before the Court reſpe 
| given on capture © ing head-money, in the caſe of a commiſſoned 


ed flip of war, ſhip of war having a cargo on board. 


notwithitanding 
there was a 


pes bans. Court—What is the particular character of this 
3 veſſel; the Spaniſh word Fregata, is not unfrequently 
under ſimilar applied to other ſhips, and does not neceſſarily im- 


4 xmas ply a ſhip of war: What was the commiſſion of the 
captain ? Is there any thing to ſhew that ſhe cams 
* a part of the Spaniſh navy? 


Fb King's Advecate fated—That ſhe was a fr, 
gate of 36 guns, that there was no commiſſion on 
board, 


HIGH COURT OF ADMIRALTY. 


board, that che lui was deſcribed 2s a ſhip of war, 
and the captain deſcribed himſelf to be appointed 
by the miniſter of the marine,” 


aur. think that is ſufficient to ſbew that it was. 


2 naval military appointment; whatever the deci- 
ſions of this Court may have been in regard to pri- 
yate ſhips of war, 1t does not apply to this caſe, 1 
ſhall pronounce for head-money in the uſual form. 


The Regiſtrar produced the Court Book of 1762, 
by which it appeared that in the caſe of the Her- 
mione, under ſimilar circumſtances, the Court de- 
creed head- money, expreſsly reciting . that it was a 
ſhip of war belonging to the king of Spain, and 
taken in fight.“ 


Court—I am di ſpoſed to decree head-money in 
caſes of capture of public ſhips of war, as a matter of 
courſe, although they may have cargoes on board. 


In the Thetir, a ſhip of the ſame deſcription, taken 
at the ſame time—DNecree the fame. _ © 
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Adm, 1762. 


In the caſe of the Hirondella, being a French letter 


of marque ſhip, irh a cargo on board, taken at the 
fame time. 7 : 


Court—It is fir that the Navy Board ſhould 


be informed of the circumſtances, that they may 
take what meaſures they think proper: But the 
Regiſtrar has reported on a former occaſion (the 
Francha, (iſt Adm. Rep. p.157.) that it has been the 
uniſerm praQiice of this Court, not to pronounce far 

dl head- 
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Wi enn where there is 2 curgo on board. 1255 
8 2555 . captured veſſel, though being a letter of marque. 
N Were I to decide merely upon my own opinion, 1 
ſhould not be able to find ſufficient reaſon for the diſ. 

| tinction; nor do I perceive that it is ſuggeſted by the 
act of bent But as the diſtinction has ob- 
tained in practice, I ſhall not innovate againſt eſta- 
. bliſhed precedents—If the practice is wrong, it muſt 
be corrected by the ſuperior Court. In this caſe I 


| ſhall pronounce againſt the demand of head- -money. 
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be, THECARELanoMAGDALENA,Branr Maſter, 
Julio of Tuns was a caſe reſpecting the power of the Vice | 


ice Admi alty 1 3 | * q g 
Hee * Admiralty prize Caurts to proceed to the adju- 
"aq ſhips brought. on of veſſels not brought within their diſtricts, 


within the ports 


an, parle It was a caſe of a Daniſh veſſel taken at the capture 
> phos 2 of Demerara. The ſhip remained there, whilſt the 
papers were ſent to the Iſland of Martinique, and 
proceedings were commenced in the Vice Admiralty 

Court of that iſland ; where the ſhip, with two others 

under fimilar circumſtances, were condemned on. the 

a 20th September 1797: A claim was given in the 

High Court of Admiralty for the ſhip, &c. on the 

part of a Daniſh merchant, and a monition wag 

taken out againſt the captors to proceed to adjudica- 

tion. The King's Proctor appeared for the captors 
under proteſt, and being aſſigned to extend his pro- 

teſt, the cauſe came before the Court on the . 


ing 25 on petition. 


* 


by od na Eat 


HIGH COURT OF ADMIRALTY. 


Heſeltine, under his proteſt, alleged the ſaid ſhip 
to have. been taken poſſeſſion of by his. Majeſty's 
ſea arid land forces at the ifland of Demerara, and 
to have been afterwards proceeded againſt and con- 
demned as good and lawful prize in the Vice Admi- 
ralty Court of the Ifland of Martinique ; and prayed 
the Judge would be pleaſed to diſmiſs the captors 
from the monition ſerved and returned in this cauſe. 
Townley diſſenting, and alleging on the part of the 


claimants, that ſuch condemnation, if any ſuch was 


pronounced, was illegal, inaſmuch as the ſaid ſhip 


was not carried to Martinique, and prayed the Judge 


to over. rule the proteſt, and to aſlgn the captor to 
appear abſolutely. 
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Cour It can never be maintained that the ſen- | 
tence of the court of Martinique, upon a prize not 


brought within the ſphere of its juriſdiction, is a valid 
ſentence. It is a known diſtinction between the 


Courts of Vice Admiralty and the High Court of 


Admiralty, that the former have only a local jurifdic- 
tion, confined to the adjudication of property brought 


within their own limits (a), whilſt the authority of 


the High Court of Admiralty, in prize matters, 
extends over the whole of his Majeſty's dominions, 


and operates in every port belonging to them. 
Proteſt over-ruled. 


Hefeltine appeared abſolutely and prayed a monition 


to tranſmit the ſhip's papers, &c. 
Decreed. 


— IN A. — 
* T 


— —— — 


(a) This applies to the extent of the late juriſdiQion of hs 


Vice Admiralty Courts. By 41 Geo 3. c. 99. this * has 
been put on a new footing. Vide Appendix. 
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that ſtation, when the capturing ſhip was diſpatched 
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- Maſter, 


- IHE ST, ANNE, = 
T wa was a caſe on petition, reſpecting the right af 
Admiral Murray to ſhare in a capture made by 


his Majeſty's' ſhip La Raiſon, on the Halifax ſtation, 
The queſtion was, whether having been Admiral of 


to cruĩize, but having returned home before the 
prize was taken, and having in fat, never returned 
to reſume his command, Admiral Murray was to be 
deemed entitled to ſhare, as Admiral of the ſtatiop, 
under the proclamation. 


On the part of the repreſentatives of Admiral Mur: 
ray, the King's Advocate ſtated in his opening the 
particular circumſtances of the caſe, under which jg 
was contended, that Admiral Murray was to be 
conſidered as Admiral of the ſtation, and conle- 
quently, e entitled to ſhare in this capture. — At 
it is of the. utmoſt importance that all queſtiong 
of intereſt between different perſons in his Majeſty's 
ſervice ſhould be moſt accurately underſtood, I ſhall 
ſtate theſe particulars in the very words of the affi. 
davit (a), and the exhibits annexed, to prevent 2s 
much as poſlible all danger * * by 
It 


3 


— 


. 24th February 1800. 


(a) Appeared perfonally Alexander Urquhart, of Parli ament- 
Street, in the county of Middleſex, eſquire, and made oath, „that 


he was ſecretary to the honourable Gecrge Murray, now deceafed, 
8 late 


HIGH COURT OF ADMIRALTY. 


It was contended-in argument; by the King's Ad- 
— that Admiral Murray was at the time of the 
capture - 
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late vice-admiral of the white ſquadron of his majeſty's fleet, and 
commander in chief of his majeſty s ſhips and veſſels employed 
and to be employed in the river St. Laurence, and on the coaſt of 
Nova Scotia, commonly called the Halifax ſtation, from the time 
of his appointment thereto. in the month of March 1794, until 
on or about the 3 iſt of Ofober 1796 3 and then was employed 
until the 9th of November following in aſſiſting Mr. James Bro- 
«ell, who then became ſecretary to the ſaid vice-admiral and com- 
mander in chief, and continued ſo until the 2d of January 1797. 
when he ſtruck his flag; that he well remembers, that on ar 
about the 5th day of the ſaid month of November 1796, 
orders in writing were iſſued by the ſaid vice-admiral Murray 
as commander in chief as aforeſaid, to Frantis Pender eſquire, 
captain of his majeſty's ſhip the Reſolution, to take his majeſty's 
frigate the Raiſon, commanded by John P. Beresford eſquire. 
under his command, and to ſall from Halifax on a 7 
on that ſtation 3 and the ſaid Fohn P. Beresford eſqui ujre did 
at the ſame time receive orders from the ſaid vice · admiral and 
commander in chief, to put himſelf under the command of the 
faid Francis Pender eſquire, and follow his orders and directions 6 
for his farther proceedings ; and the faid Francis Pender eſquire 
did immediately give orders to the ſaid John P. Beresford eſquire, 
in purſuance of the aforeſaid orders of the viceadmiral and com- 
mander in chief to put himſelf under his, captain Pznder's, com- 
mand, and follow and obey all ſuch orders and directions as he 
ſhould receive from him by ſignal or otherwiſe for his mgjeſty's 
ſervice ; that both the ſaid ſhips, the Reſolution and Raifen, in 
obedience to the afore-mentioned. orders, ſailed together from 
Halifax on the 75th November 1796 on the ſaid cruize z and this 
deponent hath been informed, and verily believes, that on or about 
the ad day of December following, the ſaid Joba P. Brreefard in 
and with his majeſtyꝰ's ſaid frigate; whilft ſo cruizing under and in 
virtue of the aforeſaid orders, met with and captured the ſail 
ſhip Se. dare with her cargo, which, in the month of Febraary- 


Following 
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majeſty, taken by his majeſty's ſaid. frigate /a Raiſon, the ſaid 
John P. Beresfard eſquire ; and he further made oath, that on 
or about the 22d; day of Ofober 1796, the ſaid vice admiral” 
Murray was ſeized. with a paralytic ſtroke, and although he was 
not thereby rendered unable to continue in the diſcharge of his 
aforeſaid truſt, or to perform the. duties therèof, yet he choſe to 
avail himſelf of the latitude and indulgence which his original 
inſtructions from the right honourable the Lord Commiſſioners. 
for executing the office of Lord High Admiral of Great Britain 
afforded him, and ſet fail for England in the month of November ' 
following, on -board his majeſty” s frigate of war Cleopatra; and 


previous to his departure, to wit, on or about the gth day of the 


ſaid month of November 1796, he delivered his aforeſaid inftruc- 


tions from the Lords Commiſſioners of the Admiralty, and alſo 


additional orders and inſtructions from himſelf as vice-admiral © 
and commander in chief as aforeſaid, dated at Halifax the firſt 


of the ſaid month, to Henry Mowatt eſquire, commander of his 


majeſty's ſhip of war A/i/tance, at ſuch time the ſenior officer on 


that ſtation ; by which ſaid additional orders and inftruions the 
ſaid captain Mowait was confined to a particular plan and diſ- 


poſition of the ſquadron of his majeſty's ſhips and veſſels employed 


on the aforeſaid ſtation, and which ſaid plan and diſpoſition was 


to remain in full force and effect as was therein expreſsly declared, 
during the time of his the ſaid vice-admiral and commander in 
chief's abſence, or until the arrival of another commander in chief 
on the ſaid ſtation; and which as this deponent hath been in- 
formed and believes, the Lords Commiſſioners of the Admiralty 
on their Being made acquainted therewith approved; and this de- 
ponent hath alſo been informed and believes that the ſaid captain 
Mowatt, in his letter to the Lords Commiſſioners of the Admi- 
ralty, bearing date the ſaid gth day of November 1796, acquainted 
their L.ordſhips of his having received the aforeſaid additional 


orders and inſtrudtions from the ſaid vice-admiral and commander 


in chief, and of his intention not to make any alteration in them, 
unleſs 


' 
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unleſs circumſtances ſhould render it unavoidable, until he ſhould 
receive their Lordſhip's further inftruQtions ; and he further made 
oath, that although the ſaid captain Mowatt did, as this depo- 
nent hath been informed and. believes, by orders in- writing under 


his hand, bearing date the ſaid gth day of Member 1796, require 


and direct the ſaid John P. Beresford eſquire to conſider, him- 


ſelf under his command, and to obey all ſuch orders and inſtructions 


as he ſhould receive from him; yet this deponent hath alſo been 
informed and believes, that the ſaid captain Zeresford did not 


receive ſuch orders until after the capture of the aforeſaid prize z 


and that the ſaid captain Mowatt in iſſuing theſe orders, ated 
only in purſuance of, and under the aforeſaid additional orders 
and inſtructions given to him by the ſaid vice-admiral Murray as 
commander in chief as aforeſaid; And he further made oath: that 
he hath been informed, and believes, that the ſaid 'vice-admiral 
Murray received his regular pay as the flag officer and commander 
in chief on the aforeſaid ſtation, until on or about the ſaid ad day 
of January 1797, the day on which he firuck his flag, and alſo his 
table money allowance, as commander in chief as aforeſaid (and 
which is not allowed to any officer but a commander in chief), up 
to the ſaid day; and that the ſaid James Browell was paid as 
ſecretary to a vice-admiral and commander in chief, and not as 
ſecretary to a vice-admiral only, up to the ſaid day; and that 
ſuch payments were made by the Navy Board in obedience to a 
warrant in writing from the Lords Commiſſioners of the Admi- 
ralty ; and this deponent hath alſo been informed, and believes, 
that the ſaid vice-admiral Murray alſo ſhared as a vice. admiral 
and commander in chief, in a prize taken by the ſhip in which he 
came to England in his paſſage home; and he further made oath, 
that the paper writing hereunto annexed, marked with the letter 
A, is, and doth contain, a true copy of the additional orders and 
inſtructions herein-before mentioned to have been given by the 
ſaid vice-admiral Murray, as commander in chief as aforeſaid, 
previous to his departure from Halli iſax, to the ſaid captain Hinry 
— and that the paper writing alſo hereunto annexed, 
Tt 


ST. Anu. 
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"My Gab, 
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| Aka, 


Thetis, 


f Reſolution, 


Theſbie, 
Topaz, 
Prevoyante, 
Raiſon, 


Eiperance, . 


Lynx, 


Berm uda, 
Rover 5 
Hunter, 
Driver, 
Daſher, 
Spencer. 


| to viet-adihiral Vandtpor, then on the 1200s fiation, ap 


ſequence of which he did proceed with all convenient diſpatch, 
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nurked with the letter Bi is, and dvth Eontain, 4 true copy y of the 
letters ſent by the ſaid vice-admital and commander in chief tb 
the Lords Conithiffioners of the Admiralty, adviſing them of his 


arrival in Figland from Halifax, and bis intention to ſtrike hls | 


flag,” with the coneurtence of the commander in chief of his 
majeſty's ſhips and veſſels at Jpitbend and in Poriſtnbuth harbour; 


not preſuming, as the e believes, {6 to 4; or come td 


Londen upon his 6wn authority: And he lafily made bath, that 
he hath been informed, and believes, that the Lords Commiſfion- 
ers of the Admiralty, always conſidering the ſaid vioe- admiral 
Murray as commander in chief of the Halifax ſtation, did, upon 
Their receiving his ſaid letter, and not before, tranſmit « commiſſion 


appointing 
Aim commander in chief of the Halifax ftation, and directed him 


to proceed thither, and take upon him that command, in con- 


but did not arrive on his ſtation, , nor aſſume the command * 
the 14th of April following. 


A | 

By George Murray eſquire, vice-admiral of the white, and 

commander in chief of his mojelly's ſhips and veſſels en. 

ployed, and to be employed in the river St. Laurence, and 

along the coaſt of Noun Scotia, the iſlands of St. John and 

Cape Breton, in the bay of Fundy, and at the iſlands o 
Bermuda. 


Whereas T think it neceſſary to proceed to England in hi 
majeſty's ſhip Cleopatra, without loſs of time, you are hereby 
required and directed during the time of my abſence, or until the 
arrival of another commander in chief on this ſtation, to take the 
ſnips and veſſels, named in the margin, under your command, and 
any other ſhips commanded by a junior officer to yourſelf, which 
may arrive here, and. intended for this ſtation, and — them 

| to 
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That the clauſe deſeribing the return of the com- 
manding officer from Jamaica or elſewhere, &c. muſt 
be e of one who had actually and inten- 
tionally quitted, and abdicated his command; that 
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to the 'beſt advantage for his majeſty's ſervice ; taking care to 
oblerve the orders and directions given you in the general in- 
ſtructions delivered to you, and to attend to the following arrange- 


ments for the ſquadron under your command, for the enſuing 


winter and ſpring. . 

I have informed my Lords Commiſſioners of the Admiralty 
that it was my intention to make Bermuda my general rendezvous 
for the winter months, and requeſted that any additional force or 
orders for me might be forwarded there; you are, therefore, to 
make that place your rendezyous until the 1ſt day of April 1797, 
and cruize yourlelt, and detach the ſhips put hereby under your 
orders, to cruize to the ſouthward of the iſlands, and '#t ſuch 
other places as may ſeem beſt, from the intelligence you may pro- 
cure, keeping the ſhips more or leſs collected according to the 
probable force of the enemy ; you are to take all opportunities 
to annoy the enemies of Great Britain, and to protect and afliſt 
the ſubjects and allies of his majeſty, taking care to correſpond 
with his majeſty's miniſters and conſuls in the United States for 
the purpoſe of mutual information and co-operation. | 

You are to obſerve that it is the wiſh of the government at 
home to cultivate the friendſhip of the United States by all lo- 
nourable and conciliating methods; you are to cauſe the ſhips 
that fail from this place to victual for ſix months of all ſpecies, 
or as much as they can ſtow, that as little occaſion as poſſible for 
purchaſing at other places may at any time exiſt ; ſhould it from 
any unforſeen circumſtance become neceſſary, the Cheſapeal is the 
propereſt place, but you ate carefully to guard againſt uſing the 
Dips? boats in any communication with the ſhore in the American 
ports, as there is ſo great encouragement given to deſerters. 
Water can be procured in great abundance in Bermuda from the 
wells there, if the tanks are not ſupplied. 

You are to cauſe the times of the failing of the ſhips which 
want repairs at preſent from this port to be ſo divided as to bring 
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that the admiral's own pay continued z that as the 


you the diſpatehes which may come out during the winter months, 
and you are to take care that ſome of the ſmaller veſſels are in 


now on board the ſhips of the ſquadron, and which were lately 
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the underſtanding of the. ſervice. was. ſtrongly. in 
favor of this demand; that the ſecretary's ſalary was 
allowed till the admiral had actually ſtruck his flag; 
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the bay of Fundy, and on this coaſt, as early in the ſpring as any 
attempts can be made by the enemy's privateers to diſtreſs the 
trade of theſe Provinces. The ſhips that fail ſuccefſively from 
this place, in the winter, ſhould have orders to call at New York 
for diſpatches, &c.; the packets generally go there, at that 
zime, inſtead of Haliſar; you are to order the ſupernumerarieg 


part of the crew of his majeſty's ſhip Aftive, to be diſtributed 
between the Hunter and Rover {loops of war, in equal proportions, 
unleſs orders ſhould arrive to purchaſe the Elizabeth French frigate, 
into his majeſty's ſervice, in which caſe they are to be divided 
between the three ſhips, in ſuch proportions as may be beſt to the 
forwarding of the ſervice. 

You are to remain on this ſervice until the iſt of April next, 
when yon are to proceed to this place, where you will probably 

receive orders for your further proceedings, ſhould they not be 
ſent you before to Bermuda, or a commander in chief arrive to 
take the command of the ftation. 

And you are to leave your moſt probable rendezvous with the 
ſenior officer and commiſſioner Duncan when you ſail hence, and 
take the ſame precaution when you leave Bermuda, that you may 
be readily found ſhould you be wanted 
Given under my hand on board his majeſty's thip Cleopatra at | 


3 November 1, 796. . 
- (figned) G. MURRAY. _ 
G 


Henry Mowatt eſquire, 
Captain of his majeſty's ſhip 
the Aſi/tance. 


By command of the admiral, 
(eounterſigned) Alexr. Urquhart. 


Gleopatra, 
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duties and emoluments of the office. muſt be deemed 
to be reciprocal, the continuing of the pay was proof of 
his reſponſibility {till attaching ; and that, on its turn 
was to be.taken as a ſtrong proof, to ſhew that he was 
to be conſidered as entitled to all the incidental emo- 
juments and perquiſites of his ſtation, as well as the 


direct pay; chat the mere act of returning did not 
extinguiſh the command, unaccompanied by any other 


circumſtance ; and that the whole of the clauſe al- 


juded to muſt be underſtood to apply to. veſſels left 


under another commauder, under another appoint- 
ment, under a flag officer at leaſt; as the whole of 
that part of the proclamation related to flag officers. 


* 


— 


C lozatra, off the Start, 
January 1ſt, 1797. 


1 Ss you wil -aform the Lords Commiſſioners of the Adu 


ralty, that in purſuance of my 11.t- ntion, fignified to them by cap- 
tain Pender, in his letter of the agth October, to go to England 
in a frigate, I ſailed in his majeſty” s ſhip Cleopatra n the 12th 
of November, leaving tne ſquadron in charge of captain Mowatt 


during my avſence, or until the arrival of another commander in 


chief. I encloſe for their Lordſhips information, a copy al che 
orders I gare captain Mowatt on my departure. 


(6gned). G. MURRAY. 


Cleopatra, Spithead, 2d Fan. 1797. 

I beg you will inform the Lords Commiſſioners of the Admi- 
ralty of my arrival this day from Halifax, and that the ſtate of 
my health being ſuch that I can be of no ſervice, and with the 
concurrence of admiral fir Peter Parker, I mean. to ſtrike my 
flag and come to town. 

I ſhall ſet out to-morrow morning, and expect to be in town 
on Wedneſday evening, when I ſhall in you of my arrival 
there. I am, &c. 


(agnes) OG. MURRAY. 


Evan Nezean eſquire. a 
F 2 The 
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Te pe Cort, ſtopping the Fe defired to de 
N argument on the other ſide. 


— — 


Et "As gain the demand, Laurence and WES will 
be proper firſt to call the attention of the Court to 
the words of the proclamation, reſpecting a com- 
manding officer, which ſays, © when he is return- 
ing home ;” theſe terms cannot be applied with 
more propriety' to any perſon than the officer in 
queſtion, who was returning home, without any hope 

or intention of going out again, to reſume his com- 
mand. In ſuch a caſe, when he had paſſed the limits 
of his ſtation, all his rights ceaſed ; in the ſame 
manner as when a perſon is going out under an ap- 
pointment to a ſtation, his rights do not acerue till 
the moment of entering the limits of that ſtation. 

But it is ſaid that this is a different caſe, inaſmuch as 
though he was perſonally abſent, it was ſtill under the 
particular orders left by bim, that the force on that 

ſtation was conducted. It may be proper, there- 
fore, to advert to the terms of theſe orders. The 
inſtructions given by the Lords of the Admiralty pur- 
port, that they were to be delivered over to the next 
ſenior officer, and he is thereby directed to carry 
them into execution. Admiral Murray is, therefore, 
by the very terms exonerated by the Lords of the 
Admiralty; his reſponſibility ceaſed, and the next 
officer was to carry into effect, noT he orders of 
admiral Murray, but the inſeruflions of the Ad- 
miralty. The reſponſibility ſo much relied on, 
did not in fact, attach on admiral Murray; he 
was diſcharged from it; and the next ſenior officer 
was inveſted with it. To the ſame purport is the 
letter of admiral Murray, delivering theſe inſtru&ions ; 
« Whereas I think neceſſary to proceed to Priglind, 
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&c. you are directed to obey (not admiral Murray's 
ordert), but the general in/trudtions banded over to you * 


and again, you will detach ſhips to cruize, &c. in 
ſuch places as may ſeem beſt from the intelligence 


you procure, taking care to correſpond with his ma- 
jeſty's miniſters.” There appears to have been no far- 
ther ſubordination reſerved to admiral Murray ; the 
whole management of the force and the communica- 
tion reſpecting it, were to proceed immediately from 
the next ſenior officer, who was directed to remain on 
that ſtation till April, unleſs another commander was 
appointed ; from which it evidently appears that ad- 


miral Murray retained no thought of returning; but 


that he had actually quitted that ſtation, giving ſuch 
directions as his own inſtructions authorized him to 
give on ſuch a contingency. On this view of the 
facts, it is not the caſe of a perſon retaining his re- 
ſponſibility, for the conduct of the ſtation ; but it is 
the caſe of a perſon exonerated by his Tren 
and voluntarily availing himſelf of the permiſſion 
they afforded, to retire when his ſtate of health ren- 
dered him unfit to ſupport the duties of his appoint- 
ment. That his pay was continued to him, is no ob. 
jection; as it is in the power of government to con- 
tinue that under various conſiderations, as long as 
they think proper. On theſe grounds it is ſub- 


mitted that the claim ſet up on the part of admiral - 


Murray to ſhare in this capture cannot be ſuſtained. 


In reply, the King's Advocate denied that admiral 
Murray had done any thing to abdicate his com- 
mand; and contended, that he retained the power 
of returning in ſpring, if he bad pleaſed ;- that the 
prize in queſtion was made in the intermediate time, 

P.3 December 


\ \ 


Ros. 


May "i 
30 , 


me to turn on a very ſimple fact; whether Admiral 


he had not, it is acknowledged in the general under: 


quitted his command, that he had handed over the 
inſtructions, to the next ſenior officer, and that he 
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Derember 1796, not under the order of any bs; 
_ perſon, but under the immediate order of admiral. 
Marray, as the other orders, which are ſaid'to- have! 
been iflued by capa REY had not n N 


n ſhip. 


$ 


„ eee | | 
Sir I. Scott—The alien in his caſe! appears 4 to | 


Murray had, or had not, abdicated his command, 


in purſuance of orders received from the Admiralty}. 
If he had, he could not ſhare; if, on the other hand 


ſtanding. of the navy, and indeed it is admitted by 
the arguments of the gentleman on the other ſide, that 
he will ſtill be entitled. It is maintained that he had 


had entirely diſcharged himſelf of his truſt. This ob- 
ſervation is grounded ſirſt on the clauſe of his inſtruc- 
tions, which directs him to deliver them over to the 
next ſenior oſſicer: I confeſs it ſtrikes me that this 
clauſe is ſo far from conveying any ſpecial order for 
Admiral Murray's abdication, that it muſt be a clauſe, 
either expreſſed, or at leaſt neceſſarily implied in the 
inſtructions, that are ſent out to every commander, 
if from ſickneſs or other diſability he becomes un- 
able to continue in his command. The fleet. muſt 
on ſuch an accident not be left without care; the 
command i be devolved on ſome other per- 
ſon; it is no more than a neceſſary proviſion for ſuch 
a ſubſtitution, as a variety of accidents may call for. 
But it is ſaid, that, independently of theſe in- 
hs ah he had by his own voluntary act quitted 
8 his 
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his command; that the very coming home was a re- e 
nunciation of the duties and emoluments of his ſtation. 4. n 
This certainly does not appear to have been ſo con- Moy stb, 
fidered and underſtood by himſelf, from the terms 
in which the orders and inſtructions are tranſmitted: 
to the next officer, during my abſence :** the terms 
rather ſeem to imply that it was a mere temporary 
interruption of his actual preſence and command, 
and nothing more. The orders are very minute, and 
contain very particular arrangements; they are ſuch 
as he could not be entitled to give, but as commander 
of the ſtation. Beſides, it is to be obſerved, this is 
a capture made by a ſhip failing upon a ſervice directed 
under his expreſs and immediate orders. Had it been 
eſſected derivatively, as 1 may ſay, under his command, 
and without any ſpecial deſignation to this particular 
ſervice, I ſhould ſtill have thought that ſufficient, to 
entitle him to ſhare, for the reaſons I have ſtated ; but 
looking to this additional circumſtance of connec 
tion, I can have no doubt : It appears, not only, that 
he had not withdrawn himſelf, in ſuch a manner as 
can be deemed a general renunciation of his com- 
mand, but likewiſe that the capture was effected un- 
der expreſs orders immediately proceeding from him. 


P 


+ 


Admiral Murray was pronounced to be entitled 
io an eighth as admiral of the ſtation, 


— 
THE AN NEM UR, Sarzzy Maſter, i nat 
a | 130. 
JF #18 was a caſe of a ſhip and cargo taken on a A ei cate 


—- Coullrudtion 


voyage from Cadiz to Vigo, and claimed on d Aid 
behalf of ſubjects of the Emperor of Morocco. On A 1755 
the original evidence ſame objection had been taken —R«itituion, 


I againſt 


\ 


n ass DETERMINED IN THE + 
The - againſt 2 manifeſt contradiction in the preparatory 
i el examinations, in which Meoriſo ſubjects were ſtated 
May 13th, to have been ſworn on the Evangeliſts. It was ſaid 
that ſuch depoſitions were not entitled to be con- 
ſigered as being taken on oath : It was further ſaid, | 
that there was no bill of lading, nor any document tg 
prove the property of the ſhip or cargo; that the na- 
ture of the voyage, being from one enemy's port to 
another, furniſhed a ſtrong preſumption of —_ 8 


intereſt. —Farther proof was s ordered to be made. 0 


On the groduftion of farther . Laurence 8 
hat, independently of the proof of property, 
this was a caſe in which the Court was bound to 
decree reſtitytion, under the Mooriſh treaty of 176. I, 
[renewed 1783], articles 3 & 4+ It was ſaid that there 
was amongſt the original papers a paſs, in the uſual 
form of the Mooriſp paſſes, and certified by the Bri- 
tiſh conſul at Tangiers ; ; that the reaſon why the caſe 
had not been reſted on this ground in the firſt in- 
ſtance, inſtead of ſubmitting to farther proof was, that 
* for want of a competent perſon to tranſlate the papers 
this inſtrument had not come to light. The 3d and 4th 
articles of the treaty direct, that all ſhips belonging 
to the ſubjects of the ſaid King of Great Britain, and 
of the Emperor of Fez and Morocco and his ſub- 
jects may ſecurely navigate and paſs the ſeas without 
being ſearched, &c.” It was contended that this 
treaty left nothing to ſuſpicion, that under theſe 
articles no enquiry or ſearch ought to have been 
made; much leſs ſhould the captors have proceeded 
as they did, to take out ſome Spaniſh priſoners—an | 


act * prohibited 7 this treaty. In anſwer ta 
©; Ek a diſtinc- 
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a diſtinion ſuggeſted fram the other fide, that theſe Tie 

exemptions applied only to the general courſe of 

Mooriſh trade, and not to trade between the ports Me. 
of the enemy, covering and protecting the whole 

trade of the enemy: It was contended that as ſuch 

a conſtruction was not authorized by the practice of 

the Court in an analogous caſe; that no ſuch limi - 

tation or reſtriction had been put on the Dutch treaty 

in the laſt war; that under the privilege which the 

Dutch enjoyed by treaty of paſſing unmoleſted and 

unſearched in time of war, it was allowed them to 

paſs freely between ports of the enemy, in the ſame 

manner as on any qther deſtination. 


R. 


Jopour vr. 

Sir V. Scott — This is the caſe of a Moori iſh: veſſel * 
captured on a voyage from Cadiz to Vigo, and carried 
into Liſbon. The depoſitions were there taken—l 
ſay depoſitions ; becauſe, alchough they appear to 
have been taken in a very ſtrange and exceptionable 
manner, by ſwearing Mooriſh perſons on the Evan- 
geliſts; yet I apprehend it was underſtood on all 
ſides, that they were under the ſanction of an oath; 
they are ſo brought in by the captors themſelves : it 
would be very hard on the claimants if this miſtake 
ſhould now be applied to diſcredit their claim ; I ſhall 
therefore look upon them as being by conkinc and 
underſtanding of parties, under the obligation of an 
oath ; as ſuch, they muſt be conſidered as contain- 
ing the atteſtation of the owner himſelf—there i is be- 
hdes the Mooriſh paſs, : as 3 ſhip. As there is no- 


thing on the other ſide to ſhew that ſhe ever appeared 

other than as a Mooriſþ ſhip, the ſhip muſt be reſtored. 

With reſpe& to the cargo, it is to be obſerved, 
that 


The 


\ 
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that the maſter ſubmitted in the firſt- inſtance to far- 


3 ther proof; and 1 do not ſee that the party ever 
1 thought of putting his caſe on the ſtipulations of the 


\_ 


dence in the cauſe. Speaking with teference to that 


treaty. The farther proof has been brought in, and 
it is in all reſpects concurrent with the original evi- 


ſort of relaxation, with which we uſually apply rules 
of practice to the inhabitants of that part of the 


| 3 I think it is ſufficient. 


Something has been ſaid upon the treaty to which 


am not diſpoſed to accede in the extent that it hay 


been urged. I am by no means prepared to admit, 
that the fair effect of ſuch a treaty, can be carried to 
the extent of protecting a trade of this nature. It is 
not haſtily to be admitted that in theſe times a treaty 
(and this is a very modern treaty) would be made with 


fo improvident a meaning, that it might be applied to 


protect the whole trade of the enemy from the rights of 


Britiſh cruizers: I cannot conceive that the purpoſe 
of it was more than to protect the ordinary com- 


merce of each nation. Till I am informed that it 
has been ſo conſtrued by the ſuperior Court, I ſhall 
not be diſpoſed to put that conſtruction on it. In 
the Dutch treaty caſe that has been alluded to, it is 
to be recollected, that the ſtipulation was more ſpe- 
cial, allowing them to paſs unſearched expreſsly be- 
tueen the ports of the enemy (a); and the expreſs allow 
ance 


tl. i. PRs A 


* 


(a) Explanatory article, zoth December 1675. 
„ Whereas ſome difficulty has ariſen concerning the interpre-' 
tation of certain articles, as well in the treaty marine, which was 
concluded iſt December 1674, as in that which was concluded 17th. 
Feb. 1667, between his majeſty of Great Britain on the one part, 
and the States General of the United Provinces of the Low Coun- 


trie, 
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ance of ſuch a commerce ſo ſpecifically deſcribed in 
that treaty, is rather an argument againſt the claim 
of ſuch an indulgence, founded only on the general 


and indefinite terms employed i in this. 
f 8 e 


THE CAROLINA, en Maſter. 


Tus was a eaſe of a cargo taken 14th Feb. i798, 
on a voyage from Bayonne, oltenſivly to Altona, 
but in fact te Offend. 

On the part of the Captors the King's Advocate con- 
tended— That this was a caſe for condemnation in 
conformity to ſeveral precedents, in which the Court 
had refuſed to permit caſes of this deſcription, be. 
tween ports of the enemy with falſe papers, to go to 
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tries on the other, relating to the Iiberty of their reſpective ſub- 
jects to trade unto the ports of each others enemies: We, Sir N. 
Temple, &c. and we, W. Van Henchelom, &c. have declared, as 
we do by theſe preſents declare, that the true meaning and inten- 
tion of the ſaid article is, and ought to be, that ſhips and veſſels 


ANNEMUOR. - 


te. a8 


May 1 3th, 
1800. 


Aay 13h, 
1500. 

Shipment far 
neutral mer- 
chants between 
enemies ports, 
but with à c- 
lourable defli- 
nation to a u- 
tral port not 


admuted to 


farther proof, 


Lelonging to the ſubjects of either of the parties can and might, | 


fromthe time that the ſaid articles were concluded, not only paſs, 
traſſic, and trade from a neutral port or place, to a place in enmity 
with the other party, or from a place in enmity to a neutral place, 
but. alſo ſrom a port or place in enmity, 10 a place or port in en- 
mity with the other party, whether the ſaid places belong to one 


and! the ſame prince or ſlate, or to feveral princes or ſtates, with 
whom the other party is at war : And we declare, that this is the 


true and genuine ſenſe and meaning of the ſaid articles, purſuant 
whereunto, we underſtand that the ſaid articles are to be obſerved 
and executed on all occaſions, &c. ; yet ſo that this declaration 
ſtall not be alleged by either party for matters which happened 
before the concluſion of the late peace, in the month of n 
1674. 557 

farther 


2 


The 
CAROLINA. 


— cargo as going to Altona, whilſt in fact, the maſter 


Ez zu, depoſed « that they were going to Oftend 3” and 
that other bills of lading of a different tenor, 


LY 
k 


\ 
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farther proof: That the bill of lading deſctibed the 


were left at d ; 


For the Claimants, Arn! and Lonoke 1 


That this was not a caſe in which the claimants - 


ought to be concluded by the act of the maſter or 
the merchants at Bayonne— That the maſter was 


not de jure the agent of the owners of the cargo; 


that they had a right to be admitted to ſhew, that it 


was a fair tranſaction in its origin, as it reſpected their 
orders; and that they were not implicated in any finiſ- 


ter purpoſe, which the maſter might have formed of 


going into Oſtend. It was ſaid that there were produced 


the regular papers, the charter. party and bill of lad- 
ing, purporting a deſtination to Hamburgh and Altona; 


that this deſtination was ſupported by the evidence 
of the other witneſs, in contradiction to the account 


of the maſter.— On theſe grounds it was prayed that 


they might be admitted to ſhew, that it was a fair. 
tranſaction on their part; and that the goods put on 


board for their account, were Sal to be delivered 
at * 


Joon. 


Sir W. Scott, —This is the caſe of a miſcellaneous 
cargo going from Bayonne to Altona, and claimed 


for a variety of perſons reſident at Hamburgh and 
Altona. The ſhip was claimed as the property of a 


Pruffian ſubje&, but that claim was abandoned : from 


which the counſel for the claimants would infer that 
the maſter is diſcredited by having been involved in 


* . the 
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his depoſition, that he gave a fair account, and 
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the colluſive purchaſe: ; but I obſerve, on 2 to 


out as to the infirmities of the title of the ſhip. He 
ſays beſides, on the point now before us, that he 
was directed to go to Oftend; that there were two 
charter-parties, and that thoſe on board totally mil. 
repreſent the property, and that he believes it to 
belong to French merchants.” In oppoſition to this, 


it is contended, that the maſter's evidence is not 


complete proof, to conclude the owners of the car. 


go; and that they are not legally affected by bis 


acts.—But I cannot help thinking that the maſters 


teſtimony i is the ſtrongeſt that can be given, reſpect- 
ing the fact of deſtination: It may perhaps be not 
ſafe to rely entirely on him, as to the queſtion of 
property, for he may be totally ignorant of it, and 
may entertain miſapprehenſions about ĩt; but if there 
is any purpoſe to be effected by a falle deſtination, 


he is neceſſarily the perſon to whom that ſecret 


muſt be confided; he is a witneſs entitled to great 
attention on that point, for he is the perſon who 
muſt neceſſarily be employed to carry it into execu- 


tion; and I hardly think that any injuſtice would be 


committed, by laying it down as a general rule, that 
where he is not fairly diſcredited, his teſtimony may 
be held concluſive as to that point. Then it be- 


comes material to ſee how the cargo is entered in the 


ſhip's papers; the whole is repreſented as to be de- 
livered at Altona and Hamburgh : Had there been 
any fair contingent deliberative intention of going to 
Oftend, that ought to have appeared on the bills of 
lading ; for it ought not to be an abſolute de dination 


to Hamburgh, if it was at all a queſtion, whether the 


ſhip * not go to Oftend, a port of the enemy. 
There 


i ſpoke 
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4 Tie There i is chen an undue ani fraudulent tact 

AKOLINA. 

—2———— Of an important circumſtance, which ought to have 
* been diſcloſed.— But it is ſaid, that it would be ex- 


K | 


tremely hard on claimants, if the acts of perſons in | 
_ France, giving orders contrary to their inſtructions, 
are to be held ſufficient to affect them with penal | 
conſequences ; and it might be ſo; although the 


hardſhip of being affected by the acts of agents, is 2 
hardſhip, which the law is not very ſhy of impoſing 


in a variety of caſes but it is to be recollected that 
the neutral claimants cannot in this caſe be penallyjß 


affected, if they ſtand perſonally clear of the fraud 
which accompanies theſe goods. For if they gave 
abſolute directions to the French correſpondents to 


ſhip theſe goods for Hamburgh, and theſe French 
merchants have ſo departed from their orders, and 


have expoſed this property to condemnation ; the neu- 
tral merchants will not be anſwerable for the pay- 
ment ; the only real loſers will be the French ſhippers 
themſelves. It is impoſſible that if the aſſerted owners 
are innocent of this fraud, they can in any way oh 
loſers by it. | 

On theſe grounds, I think, there is no reaſon to 
depart from the rule of this Court, which has hitherto 
refuſed to admit cafes of this kind to farther proof (a). 
| Farther proof refuſed. Condemnation. 


3 


(a) June $ Sth, 1801 IPA the Margaretha Charlotte, before the 
Lords of Appeal, a claim of Mr. Willinck was rejected on fimilar 
grounds, for ſeveral parcels of brandy, going o/tenfibly, by the ſhip's 
papers, from Cette to Hamburgh, but according to the maſter's 
depolitiaps, under ſecret inſtructions to get into Havre. For the 
captor, it was contended, that the Court would nat admit the aſk 
to farther proof, and the practice of the Court of 9 and 

| the 


rs 


ö 
) 


\ 


HIGH COURT OF ADMIRALTY. 79 


the caſe of the Alliance, before the Lords [7th Feb. 1801], were 8 
relied on. For the claimant, the King's Advocate argued to be ad- CanoLing, 
mitted to farther proof, allowing the application of the rule, where 
the order was manifeſtly falkfied ; but contending that the depofi- * TINS 
tion of the maſter, who was not 4 jure the agent of the cargo, was = 
inſufficient to contradict all the other evidence, and the uniform 

WOT of all the W ari ber b refu * 


r « : 8 
THE CERES, Rackxow Maſter.. Mort, 
HIS was a 5 of a claim on behalf of Portugueſe Whether there 
ſubjects for a cargo taken on a voyage ee 
Ubes to We 8 tug as Hat 


The King's Allyecate contended—T hat the ſubjects — 
of an allied power were not at liberty to trade with ons 
the common enemy, and that their property taken 
in ſuch a trade would be liable to confiſcation in the 
prize cour:s of an ally, equally with the property of 
natural ſubjefts. The caſe of the Enigbeid, arſt Lords, 2:ft 
March, Hankey's caſe, was relied on as an authority vide 4 


, . Vol. 1. p. 210. 
on this point. 1 


JupcmenT. 


Sir . Scott I do not know that there has been 
any declaration of. hoſtilities between Portugal and 
Holland, The proof of property in this caſe is not 
lufhcient—I ſhall not preſs the principle of law that 
has been urged, as I am not authorized to lay that the 
relative ſtate of the two countries is ſuch as to juſtify 
the application of it. But I ſhall direct farther proof 
to be made of the property. 


Either proof 
falfiked—Con- * 


"CASES DETERMINED IN THE: 


_ THE ' NEPTUNDS, Moswop Maſter. wy 


Ta was A caſe of a cargo of wine and brandy; 
ſhipped 1 in Spain oftenſibly by the papers for Ham: 


burgh, but taken actually going to Guernſey. The 
claim was given on behalf of a merchant of Ham- 


burgh. 


JopoMENT. 

Sir V. Scott—The ſhipi in this caſe was taken I the 
Channel coming with a lading of wine from Spain. The 
maſter in his depoſition ſays, © Gautier and Co. of 
Barcelona were the laders of the cargo, and that it was | 
to have been delivered at Guernſey to the conſignee, 
who was, as he believes, the owner, as he received pri- 
vate orders, in contradiction to his papers, to deliver 
his cargo at Guernſey inſtead of Hamburgh.” It ap- 
| pears. likewiſe from his account, that there wete 
two charter-patties ſigned ; the one, given up on the 
capture, for a delivery at Hamburgh, on a freight of 
107 marks per laſt ; the other, at a higher freight of 
410, for a ary at Guernſey ; that theſe laſt wer 
' remitted to Guernſey, and were thoſe to. which: he 
was bound to conform. 

This account of the maſter is ſtill farther confirmed 
by the mate, who ſays, © that he believes the voyage 
was to have ended at Guernſey, as he was ſo informed 
by the freighters at Barcelona; the evidence of 
theſe two witneſſes does ſufficiently eſtabliſh to my 
conviction, that the real deſtination was to Guernſey; 


indeed the charter-party has been brought in, and 
. the 
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the higher freight has actually been allowed to the 
ſhip under that agreement. - On this ſtate of the 
original evidence it was neceſſary to order farther 
proof: That proof is now brought in, and if it is a 
bond fide cafe, it muſt neceſſarily apply to thM two 
points, viz. to ſhew that there was originally an in- 
tention of going to Hamburgh agreeable to former 
inſtructions; and ſecondly, that there were ſubſe. 
quent orders from the claimants, altering that deſti- 
nation, and directing the ſhip to call at Guernſey, and 
deliver her cargo there, as they had a perfect right to 
do; for certainly nobody can deny that Mr. Noot- 
nagel of Hamburgh, the claimant of this cargo, might 
import a cargo of Spaniſh wine into Guernſey, on his 
own account; and if the deſtination was merely 
colourable, to deceive French cruizers, or to conform 
to the regulations of ſhipments in an enemy's coun- 
try, there would be no juſt right to complain; but 
the fact is, that the farther proof brought in, is in 


direct oppoſition to all this. The inſtructions to the 


maſter appear to have been abſolute and final; to go to 
Hamburgh, and the bill of lading expreſſed the fame 
purpoſe ; there was not a word of intimation that the 
maſter was, under any circumſtances, to go to Guern- 


fey; whereas he ſwears * that his private orders in 
Spain, upon which he was to act, were, that he ſhould 


make the beſt of his way to Guernſey, and there 
deliver the cargo.” How then can theſe be the real 


letters of orders ſent to the Spaniſh ſhippers? How ] 


could the ſhippers be authorized, by theſe orders, to 
direct the maſter to deliver his cargo at Guernſey ? It 
is faid that the ſhippers at Barcelona have taken on 


themſelves to ſpeculate for their employer, and to 
order the maſter to deviate, and go to Guernfey for 
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dhe account of the aſſerted owners; if ſo, they "muſt | 
_ anſwer it to them. But certainly 891 is no execution 


of the orders produced; the tranſaction in no de- 
gree conforms to them: I am of opinion that theſe 


orders are fundamentally falſified. There are, be. 


ſides, other circumſtances, ſuch” as 1 total non- 
conformity of prices, a diverſity of marks, &c. which 
all contribute to cloud the tranſaction., 1 have no 
doubt that the real truth of this matter has not been 
diſcloſed. What that truth i is, it is not neceſſary for 

me to ſay, or even to conjecture. The claimant was 


to make out his caſe; the proof that he has pro- 


| demnation. g | 1 


| May 15th, 
1800. 


Colonial trade, 
on the part 
of neutral 


merchants, on 


a deſtination 
between the 
colony and the 
mother country, 
pronounced 
illegal—Cargo 
condemned. 


duced, does not at all apply to this tranſaction I am 
under the neceſſity of rejecting this proof, and pro- 
nouncing the proper Wn in queſtion: 1 to con- 
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TIE NANCY, Jor Maſter. $19 4 1 


Hils was a caſe of a cargo of colonial produce taken 

7th Nov. 1796, on a wyage from Surinam, ac- 
cording fo the papers, © for Cowes and a market ;”- 

going at the time of capture, oſtenſibly, and e 


to the maſter's account, to Altona but as it appeared 


to the Court, actually to Amſterdam. The ſhip had 
been reſtored, by conſent, on 24th Nov. 1796, reſerv- 
ing the queſtion of freight ; and; on 15th Sept. 1797, 
ſo much of the cargo as was the proceeds of the out- 
ward cargo from America, was reſtored ; farther 
proof was directed to be made of the reſt ; and the 
application for freight on the part of the ſhip was re- 
jeted—On the 6th March 1799, fill farther prof 
Was directed. 5 
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Sir M. Scutt.— There have been two points made 


in this caſe on the farther proof which has been 
brought in; a queſtion of deſtination, and a queſtion 


of property ; I ſhall firſt examine the proofs of del. 


tination, becauſe if it ſhould appear that this cargo 
was actually going from the colony to the mother 
country, on à real deſtination to Am/terdam; I ſhall 
hold myſelf bound to pronounce this cargo ſubject 
to condemnation; if I am wrong, the parties will 
have the benefit of reſorting to the opinion of a 


Supreme Court ; but I underſtand the rule of law to 


be, that the trade between the colony and the mother 
country in Europe, being opened by the enemy for his 
own relief under the preflure of war, cannot inno- 
cently be undertaken by a neutral; nor without the 
hazard of rendering him liable to be conſidered as giv- 
ing immediate aid and adherence to that belligerent, 
to the unjuſt diſadvantage of his adverſary. If ſuch a 


commerce can receive any aggravation, it is that of 


attempting to carry it on fraudulently, under the 
maſk of falſe papers. It is faid that there would be 
no occaſion for concealment in this caſe ; and that 


it is not probable there ſhould have been any purpoſe. 


of a fraudulent deſtination, ſince Ameritan ſhips have 
in a variety of inſtances, appeared to be going with 
an avowed deſtination to Amfterdam, without any 
apprehenſion on their part, that they were engaged in 
an illegal trade. But it cannot eſcape our recol- 


lection, that in moſt of the caſes of this nature, that 


have come under the examination of the Court, 
there has appeared a very ſtudious concealment of 
the real deſtination; and an extreme apprehenſion of 
the i interruption of Britiſh cruizers. 


G 2 | This 


The 
Nancy. 


May 15th, * 
e 


15 
CASES DETERMINED IN THE 


This ſhip was taken near Dwngeng/s, and it is ob- 
ſervable, that the maſter and the other witneſſes very 
cautiouſly avoid ſaying, where the goods were to be 
delivered; the maſter on that interrogatory ſays, 


That the voyage began at Boon, but he can lay 


nothing reſpecting the delivery of the goods.“ The 


mate is equally ſuccinct in his account; although 


they had got ſo far as Dungeneſi, neither of theſe 
perſons, nor any of the other witneſſes can venture 
to ſay where the goods were to have been delivered. 


The voyage is repreſented to have been -< for Cowes 
and a market;”” and in a paper which has been 


brought in, it appears that there had been an eraſure 
of the word . Amſterdam,” and that the words © a 
market” had been put in. It is faid that this was 
no more than a miſtake, immediately corrected: 1 
eannot think, it is probable, that ſuch a miſtake would 


have been made ſo lightly as. it is repreſented ; at 


the ſame time this alone is not ſuch a diſcovery as 
the Court could hold to be at all concluſive ; ſome- 
thing farther ariſes, however, from the way in 
which the whole ſecret reſpecting Amſterdam . has 
come out; and I am under the neceſſity of ſaying, 
that the each proof which has been now exhibited, 


has not been brought forward, in the moſt open * 
ingenuous manner. 


The original papers deſcribed the voyage 
been to Cowes and a market. The Court directed 


farther proof to. be given of the preciſe deſtination. 
In the proofs firſt produced, there appeared frequent 


references to letters in the poſſeſſion of perſons in 


this town, which were not exhibited. The Court 
ordered ſtill farther proof, with the deſign of ſeeing 


theſe letters; and on this ſupplemental proof, 
1 8 . it 


to wo 
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joy ſtands prominent in all the letters that 
were kept back, although it did not appear in 
any one of the papers firſt offered to the notice of 
the Court. I have been compelled to make theſe 
obſervations on the manner in which this farther 


independent of this, and in the former papers them- 
ſelves, pretty ſtrong proof to warrant me to confider 
the deſtination, as being actually to Amſterdam. 

It may, perhaps, be neceſſary to ſtate the plan of 
the voyage as it is deſcribed in the inſtructions to the 
maſter ; the veſſel appeats to have been the property 
of perſons in Boſlon, who ſent her to Surinam, with 
directions to the maſter to eriquire whether a cargo 
of produce could be purchaſed ;. if ſo, he was to load 
a cargo, and make payment by bills of exchange on 
Europe, for which they would find funds; he was 
then to go to Europe for a market, to ſtop at 


a O06 „ = ce Ro ww 7 
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him further inſtructions, &c.; the reference to Mr. 


$ 


under the direction of that gentleman : This was the 
original plan of the voyage, on the part of the aſ- 
ſerted owners (a); and that this is the right con- 
ſtruction that has been put upon it by the gentle- 
men who have argued for the captors, is, I think, 
farther proved by the letter of Mr. Fellowes. —In 
purſuance of theſe directions, the maſter goes to 
Surinam, and meets with Mr. Wilkins Andre, whom 
I am much furprized to ſee deſcribed, as a perſon 


—_—_— 
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(a) The claimant's counſel had Ries it as a voyage e . 


America to Amſterdam, with liberty ta touch in America, or at 
lower, for a market. 
G3. retired 


it appears for the firſt-time, that the word * Um 


proof has been brought in; although there is, 


Crwes, and apply to Mr. Dickinſon, who would give 


Dickinſon proves, that the maſter was to put himſelf 
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place, and, indeed, in Dutch buſineſs | in general, an 
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ls; from buſineſs ; whereas. a perſon Joing 4 
greater ſirake of buſineſs, as it is vulgarly termed, or 


exerciſing a greater monopoly in the buſineſs of that 


| my any where be found. - 


of when I ſee the ſenſe in which Mr. V. Azdre applies it, 


This veſſel I intended to have addreſſed to our mutual friend Mr. 


to addreſs the ſhip to ſuch houſe at Surinam as he ſhould find 


acceptation of the word; but it is, in my opinion, 


8 1797 in n he . againſt the ** of 


tion, in the month of March, to proceed from Surinam to Amfler- 


poſſſes n more integrity than captain J the maſter. 


It appears that there was a letter @) from the 
proprietor to this gentleman, adviſing him that if any 


of his friends wiſhed to ſhip goods to Am/terdam, no 
ſhip would carry them ſafer than the Nancy, and 


_ recommending the maſter to him as a perſon of 
integrity. It is. ſaid that this recommendation meant 


only to deſcribe him as an honeſt man, in the ordinary 


expoſed to a more harſh conſtruction; it is capable of 
being underſtood in a very different ſenſe ; eſpecially 


Wi other equiyelent expreſſions, in a letter dated 3iſt 


— 1 
— — * © 
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| 180th April 1796. 
(a) I bave in company 1 Mr. N. Fellowes of this place, 
loaded the ſhip Nancy, captain Jay, with a cargo for Surinam, 


G. Apthorp, but I have lately been informed that it was his inten- 


dam ; I haye, therefore, been obliged ta leave it to captain Foy 


wonld tranſact his buſineſs upon the moſt advantageous terms for 
the voyage. But 1 ſhould have given you the preference, had 
not captain Brown informed me that you was out of the line of 
mercantile buſineſs, 

If you or any of your friends ſhquld wiſh to ſhip _—_— to 
Amſterdam, I believe it may, with great truth, be ſaid, that 
no veſſel will carry goods ſafer than the Nancy, and that no == 


American 
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mon COURT/OP ADMIRALTY. 
American ſhipmiſters and merchants, in theſe terms, 
« freely confeſs to you that the bringing up and 
confiſcation of captain Wethere!/ gave no ſmall diſ- 


credit to the Americans here; it was not without 


good reaſon; but I doubt not that the credit of mer- 


chants of a good probity will always keep their name 


and honor to rely and put -truſt-in;” and again, 
« how can he [the owner] give his contentment 
ſaid confiſcation of the goods ſhipped for his ac- 
count, ſince the captain, if he is a man & honeſty 


cannot deny, according to his papers, that all the goods 


loaded are truly the property of the owner of the 
faid ſhip.” One may infer what this perſon's idea of 
a man of honeſty ts. | 

It appears from the correſpondence, both in the 


letter of Mr. Brown and in the anſwer of Wilkins 


Andre, that the application was firſt made on the 


part of the American merchant; and although it is 


not very diſtinct, it is ſtill ſufficiently ſo, to be under- 
ſtood as an offer, made by theſe merchants, of an op- 


portunity of ſhipping off produce to Europe. The 


principal letter of Wilkins Andre in anſwer to that 
of the owners is in theſe terms: 
« gth May 1796. With pleaſure I acquaint you 


of the ſafe arrival of Capt. Joy, by which I was fa- 
voured with a letter of Mr. Brown of the 2oth of 


April laſt, which contents I have well underſtood. 
I have the honour to inform you that Capt. Foy has 
addreſſed to me to endeavour to procure a freight 
for Am/terdam, or to buy for your account 5oo 
hogſheads of ſugar. It is very difficult to exe- 


cute theſe two requiſitions at preſent ; in the firſt 


place, nobody will take any bill of exchange with- 


out a good indorſement of' a very good accredited 
G 4 houſe 
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' bouſe here; and in the ſecond place no planter will 
__ thip any produce for his account, becauſe we have 
ſuch diſadvantageous intelligence here, that the Eng» · 
liſh take or detain all ſhips, no color exempted, from 
the Dutch ports. Captain Foy would have made a 
very diſad vantageous voyage, if I had not for regard 
to you, and upon recommendation of my friends 


Mackay and Co. procured him a credit for 15 or 


did every thing in my power to his advantage, and 


ao, oo J. for which he has bought his cargo and 
has given bills of exchange for your account, pay- 
able at Am/terdam. I flatter myſelf I ſhall. ſoon hear 
from you that you have taken ſuch meaſures that all 
the drafts of Captain Joy ſhall be honored in due 
time.” — And in another, 31ſt January 1797— ] 


the faid bills were not tranſmitted before his depar- 
ture from hence, in a manner that the payment of 
the ſame might be done with the money arrived out 
of his ſold cargo.“ | 

The maſter's letter to. the owner imports the ſame 
thing; it deſcribes the tranſaction in the ſame man- 


ner, and repreſents the deſtination to have been 


* for Cowes and a market.” This is the manner in 


which the voyage is invariably deſcribed in all the 


papers firſt brought into Cowes and a. market; 


although it now appears in one paper (a) that Am. 
fterdam was to be the actual deſtination: I cannot help 


thinking, however, that the letter from the owners to 


Hodgſon, 5th July 1795, is of itſelf a moſt material 


_ document to explain what was meant by this term, 


© Cowes and à market.” After having given an 
account of the tranſaction conformable to the repre» 
ſentation of the letters of Wilkins Andre and the 


. n 


(a) Letter of Mr. Fellowes to Dickinſon, Sept. 1796. 


maſter, 
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IR” it direct him to make infurance to the 


amount of 180001. on this cargo, © for Cores and a 
market,” and goes on, I beg you to accept the 
ſaid bills, and receive the ſhip and cargo when they 
arrive.“ This is written to Hodgſon, a perſon at 


Am/terdam, and the perſon who was to provide the 


funds; this letter alone ſeems to point out ſuffi- 
ciently, that although the veſſel was cleared out in 
that way, ſhe was in reality to go to Amferdam : In 
what other way was Mr. Hadgſen to be able to 
receive the ſhip when ſhe arrived? or, how can I 
underſtand otherwiſe, than that this very cargo was 
to be the fund, out of which he was to provide pay- 
ment ? The reſt of the correſpondence uniformly 
deſcribes the deſtinatton to have been © for Cores 
and a market: But when I find the fact to have 
been that the maſter never did touch at Cowes, and 
that he never held' any. communicatian with Mr. Dick- 
inſon, to whom his inſtructions direct him to apply, 
I think there cannot be more deciſive proof that 
«* Cowes and a market“ was a defignation fully un- 
derſtood by the parties, to point to Amſterdam. If 
the maſter had found reaſon to alter his voyage, and 
proceed for Altona, before he left Surinam, would he 


not have adviſed his owners of that circumſtance, in- 


forming them, that he had found it more adviſeable, 
to go directly to Altona? inſtead of that, I find the 
owners writing, five weeks after the veſſel had ſailed 


from Surinam, to Mr. Dickinſon(a), Sept. 6th, directing 


an additional inſurance to be made on Amſterdam, 
| and 


— — 


ä 


(a) Letter to Mr. T. Dickinſen and Co. London, Sept. 6, 1796, 
lf the inſurance is effected agreeable to my order to Mr. 
Hodgſon, it will be conſiderably ſhort of the amount of property 
ue 
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ow "okd EATER hope that be will #rrive.ſaſe; Tha : 
—..— the maſter muſt have reſolved on the alteration | 
| My i, of his voyage before he left Surinam, if any ſoch 
e alteration ever took place, is certain; becauſe he ap. 
pears to have ſpoken with no veſſel during his whole 
voyage, from which he could receive any intelligence, 
to occaſion ſuch an alteration afterwards; ' never- 
theleſs although the maſter had quitted his intention 
of going to Cowes and a market; yet the owners are 
left in ignorance, and they write, directing an in- 
ſurance on à voyage fo Amſterdam, a they might 
have it effected it at a much cheaper rate, on a voyage 
-avowedly to Altona. Am I in oppoſition to all this 
to believe, that in the apprehenfion- of the owners, 
there was no danger attending ſuch a voyage, and 
that there was no reaſon for concealment; when by 
this very caſe, as well as in ſeveral others thut ü 
occurred, it ſufficiently appears, that a deſtination to 
Amſterdam, was a thing of moſt anxious and indul- 
trious concealment, in all of them? 13 
Looking at all theſe circumſtances, ſeeing that the 
' maſter never did apply to Mr. Dickinſon for in- 
ſtructions; that at the time of the capture he had got 
as far as Dungeneſs,—confidering that the maſter can- 
not ſay where the cargo was to be delivered—that 
the inſurance was directed in the letter to Mr. Dick- 
inſon to be made for Amſterdam, that Mr. Hodgſon 
at Amſterdam was to receive the cargo, - that no funds 
were provided, and that immediately on the news of 


le 
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ſhe will have on board nearly 200,000 guilders, and there is only 
180,000 f. ordered to be inſured ; therefore J wiſh you to have 
inſured for me 1500 pounds fierling, i in London, on the freight of 
that ſhip, at and from Surinam to Amſterdam, with liberty to ſtop 
at one port in the United States, and at Comes, in Epgland, &e." 


— 


re e eee SD wo 


c r aa 5 r 


HIGH COURT. or ADMIRALTY. 
; 181 : 
the capture (a) the bills were diſhonoured ; can I 


have a doubt, that the original voyage was to Amſter- _. 


— — — — — 


dam, and that this cargo was the very fund out of Mey 15th, 


which the bills were to be paid ? Adverting at the () _ 


ſame time to the diſingenuous manner in which the 


9 1 — An- 
dre to the 


farther proof has been produced, and the neceſſity claimant. 
that has been impoſed on the Court of dragging for- 


Ward the ſeparate parts, I cannot entertain a doubt 
that ſuch was the real deſtination ; or that if there 


ever had been any other deſtination: at firſt, it was 


abandoned before the writing of that letter to Hodgſon. 


On the queſtion of property I am far from think- 


ing that the proof is ſatisfactory, or by any means 
complete. It is not neceſſary however to enter into 
that queſtion : If I was obliged to decide on that 
point, I ſhould not heſitate to ſay, that the property is 
by no means proved; ; and that the claimants have 
conducted themſelves in ſuch a manner, as to have 
forfeited the right of giving farther proof. But 
looking at the'nature of this voyage (a), I think myſelf 
warranted in declaring my opinion, that it 1 
the property to confiſcation. 


— ——_— 


— 


(e) In the Anne, Lord,—A claim was brought before the Lords, 29th 
Lords of Appeal on behalf of an American ſubje& for a cargo of July, 1801. 


wine, &c. taken on a voyage from Rotterdam to Surinam. The 
ſentence of condemnation of the Vice Admiralty Court was 


affirmed, The Court of Appeal declaring, ** the grounds of their 


decifion to be the illegality of the trade; that the orders of Coun- 


cil of 25th Jan. 1798, had not extended the relaxation ſo far, as 


to legaliſe the trade of neutrals, between the colonies and mother 
country of the enemy ; that it had been always a prohibited 
trade, under the general commercial ſyſtem of Europe, and was to 
be ſo conſidered, notwithſtanding any temporary alteration of the 
ſyſtem on the part of the enemy, _ to the preſſure of the 
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By ſtat. 39 Geo. 
3 c. $0. f. 29. 
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be diſcharged 
abroad in that 
ſervice 
Wages given to 
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CASES DETERMINED IN EE 


"Tre BEAVER, GartrsoN Maſter. 
4d (laſtance Court.) . 


HIS Was 2 0 of a ſuit for wages on the part of 

a mariner, ſtating, that he had been hired to 
ſerve in this ſhip on a voyage from Liverpool to the 
coaſt of Africa and back; and that he had been put 
on ſhore, and diſcharged. | 


On the part of. the defenidant, it was mu 
That it was much more probable that the man hag 
deſerted, as he was a perſon of bad character, and 
had confeſſed he had been guilty of theft. 


- 


 JurdoGmENnNT. 
Sir W. Scott—Bythe act of parliament, 39G. 3. c.80. 


7 29. (a) it is enacted, that maſters ſhall not be at W | 


— 


— — — 


(a) An act for better td Fl manner of carrying daes, 


in Britiſh veſſels, from the coaſt of Africa. 


SeR. 29. And be it further enacted, That no officer, mariner, 
or ſeaman ſhall be turned over or diſcharged, upon any pretence 
whatever, unleſs into his majeſty's ſhips of war, or to aſſiſt a ſhip 
in actual diſtreſs, which is to be certified by the principal officer 
of the ſhips concerned, and an agreement ſo made in writing with 
the ſaid officer or men ſo lent, or upon preferment, or under ill 
ſtate of health, with the. conſent of the party, for which a certi. 


ficate ſhall be given from the captain of any. of his majeſty's ſhips 


or veſſels, if any are preſent, or in their abſence, two juſtices, 
or the colleQor or controller of the cuſtoms, at the place or port 


| where ſuch ſhip or veſſel ſhall be, or ſhall firſt arrive; which cer- 


tificate ſhall be returned with the muſter-roll and log-book, on the 
arrival of the ſhip at her delivering port in-Great Britain. 


to 
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to diſcharge a mariner abroad in this trade; therefore 1 The 
a diſcharge cannot be ſet up as a defence. The „ enn 
and the ſervice are proved; it appears that the man 
had infirmities about him, and on that account toox 
lower wages. The petition pleads that he was diſ- 
charged. To diſcharge a perſon in this ſituation, is 
not only a great violation of common tenderneſs and 
humanity, but it is in direct contravention to a late 
regulation .of the legiſlature. It is attempted to be 
proved that the poor man deſerted, and that he had 
confeſſed he had been guilty of theft. But I cannot 
attend to ſuch grave objections ſo lightly ſupported. 
There is no juſt and ſolid ground of defence to the ſuit. 
| Wages decreed. 


Stoabey, on the part of the mariner, prayed—That 
the Court would pronounce for the wages as due till 
the return to Liverpool. 


_ Court—The man has been unlawfully diſcharged ; 
and the ſuit has been unconſcientiouſly defended 3 j 
[ ſhall decree wages to the extent prayed, 


— . —ñ—ü—j4ÿ— 


THE GUARDIAN „BzArox Maſter. 
(Inſtance Court.) 


HIS was a caſe of poſſeſſion, on a ſuit brought by Cauſe of poſſeſs 
Mr. Coppinger, to recover the poſſeſſion of the — 
ſhip againſt Mr. Thellufon. lor mac 
Warrant ſuper» 
In oppoſition to the demand, the King's Advocate and 
Suabey ſubmitted—That no warrant had been granted 


by 


by this Court, for a long courſe of time, in any cauſt 


debt was diſcharged; that had not taken place, and 


4 confſtat- of property; where the only queſtion was, 50 
 diſpofſeſe the maſter, under the act of 'a majority of 
" Intereſts in the ſhip; that the preſent . caſe involved 
in it a litigated queſtion of property, and was on that 


willing to travel at all into a queſtion of property, 


firſt enter into an examination of accounts, on which 
the parties are at iſſue, It is a caſe entirely proper fot 


' CASES DETERMINED IN THE 


of poſſeſſion, unleſs in caſes where there was a'cleat 


account a caſe of a deſcription which the Court had h 
of late years {tudiouſly avoided to entertain. 


On the other fide, Laurence contended—Thar it was 
altogether a cauſe of poſſeſſion ; that Mr. Coppinger 
was the perſon holding the legal property, in the 
legal title of the ſhip, the regiſter ; that having ex- 
hibited his title, he had a right to come and demand 
legal poſſeſſion under it, by the aid of this Court. 


The King's Advocate replied, —That the legal 
intereſt was in Mr. Thellu/on, who had been navigat- 
ing the ſhip two years, under a regiſter granted to \ 


him; that the ſhip was aſſigned to him as ſecurity 


for a debt, under an agreement to re- aſſign when the 


till then, the legal property was to be conſidered as | 


veſted in him. n 
W | 5 e 

Laurence ſaid— That Mr. Thelluſan had acted only i 
as the agent of Mr. Coppinger, carrying the * t 
to his credit. b 


Jupouzwr. 
Sir V. Scott—This 6 . be extremely oh 


more eſpecially i in ſuch a caſe as this, where it muſt 


' HIGH COURT OF ADMIRALTY: = 
the diſcuſſion of other Courts; to which this-Court 


will undoubtedly be auxiliary, in handing over the 


property, as ſoon as it is determined in whom it le- 


gally reſides ; if the. uſe of its proceſs can be deemed 
ſerviceable to juſtice, in carrying their judgments 


upon that point, into direct execution. It is ſaid that 
Mr. Thelluſon was put into poſſeſſion, as a ſecurity 


The 


9% 
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for a debt; under an agreement, that his title in the _ 


ſhip ſhould become abſolute at a certain time, if the 
debt was not diſcharged: that the time is now 


elapſed, and therefore that the agreement operates 


as a bill of ſale— But if ſo, why has the freight been Pig 
brought to the's account of Mr. Coppinger | ſince tat be 


time:? 


— 
= 


| Cee ee for the purpoſe of giving a ſa- 
tisfactory account, if the ſhip ſhould _ of e 


value thai the debt J. 


It is certainly too much for me to ſay, on an 


view of the matter that I can take, in its preſent form, 
that Mr, Thelluſon is clearly to be conſidered in the 
naked character of agent. It appears that he has 
exerciſed a poſſeſſion, as owner, in appointing maſters, 
in obtaining regiſters, &c. &c. It is a queſtion proper 


to be decided-in another court, the title of property 


being diſputed between the parties, 
3 — A warrant t ſopereoed 


$ 


1800. 
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r that the ſhip had been afterwards, whilſt in the pol. 


claimant, on the 


\ 


1 
f 


| Mey al THE KIERLIGHETT, | ee Maſter, Þ 
Cendemnati Tui was a caſe of a Brit iſh Ive ſhip «dh by the 
fore a French French and carried into Norway, and' there ſold, 


dot helped by a under a ſentence of condemnation of the Frend 


ſentence ofa conſul, to the preſent Daniſh claimant, It appeared 


country, decree- 


ing relation ſeſſion of the purchaſer, captured again by the French 
claimant, on the and carried into a Spaniſh port, and condemned there, 
A labladuet on that capture, by the French conſul—notwithſtand- 
capture, ltc. ing the claim of the former purchaſer. —On appeal to 
| the ſuperior court of prize in Paris, ſhe was dire 
ed to be reſtored. After this reſtitution, the ſhi 
continuing to be navigated as the property of the 
Daniſh merchant, came to the port of Liverpool, where 
the was arreſted on the part of the former Britiſh 

Proprietor. : 
An appearance was given for the Daniſh purchaſet 

under proteſt. 


For the Daniſh perchifer; Arnold ergued—Thi 
cafe does not fall under the authority of the Fs 


dozen (1ſt Admiralty Reports, page 135.), none of 
the miſchiefs to be apprehended from the practice 
of paſſing ſentence of condemnation, in a neutri 
country, can be applied to this caſe. The ſubſequent 
fortunes of this veſſel have carried her, if not into the 
ports of France, at leaſt into the ports of an ally it 
the war. The ſentence paſſed on her, lying there 
has been carried by appeal to the ſuperior 9 
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"2 a 
of Paris where the title of the preſent purchaſer has 
been allowed by a decree of reſtitution. - This i is to 
be conſidered as à virtual affirmance of the title under "ap 220, - 
the former condemnation, and therefore this caſe is 
not diſtinguiſhable, from the caſe 'of ſhips 2 "x53 ane 
demned, and transferred to neutral purchaſers; 3 ir 
which, the legality of ſuch conveyance: was never al 8 
puted in this country. g 

On the part of the Britiſh proprietor, Suakey—Ths 
ſentence of the Court of Appeal in Paris is not to | 
be conſidered, in any manner, as ari affirmance of the | : 
former proceedings on this ſhip in Norway. It no 
where appears, what the grounds were, on which the 
ſecond capture was attempted to be ſuſtained; there 
is nothing therefore in this latter part of her hiſtory; 
which is in any way connected with the fact on 
which we .rely—the illegal conveyance of this pro- 
perty in the firſt inſtance, under an invalid ſen- 
tence of condemnation in Norway. That being the 
caſe, there is nothing to diſtinguiſh” this caſe from 
the caſe of the Fladozen, unleſs it be the mode of n. "TR 
commencing this enquiry : In that caſe, it aroſe in p. 135. | 
conſequence of a capture on the high ſeas : In the 
preſent inſtance, it has been by a warrant, in a cauſe 
of poſſeſſion againſt the ſhip, which had come volun- 
tarily into the ports of this country : That this is a 
proper mode of proceeding Mn ſuch caſes, is clear from 
an old caſe in the time of Sir Charles Hedges, the aim. 22d Aug. 
Conſtant Mary (a hy which went afterwards to the De- 99% 


legates, 


8 7 This was a caſe of an Engliſh "EY captured by a French ſquad- 
ron under the command of admiral Du Bart,—Fune 1691, about 5 "Y 
clock in the morning, and ſent, the ſame evening, or the next morn; 
ing (according to the maſter's evidence) out of the fleet to Bergen in 


Norway ; althcugh i it was pleaded i in Thermable $ allegation, that 
vo. 111. H ſhe 


— 


* 


Kad tr 


Nip 270, 


— 143. in the mode of proceeding ; and are entitled to hade 


bo „ 423+ 


Tegares, and isreported i in the common Law Books (6) 
— on 2 queſtion ariſing on prohibition. 3 


of the original owner, 3oth May 1695, and reſtored to him by a 


dio bern IN Tae. 


On theſe grounds it is ſubmitted, that we are conte 


the proteſt over · ruled, and reſtitution decreed to the 
Britiſh owner; under the authority of the Conſtant 
Mary, as to the mode of proceeding and under the 

principles laid down in the Fladoyen, in reſpect to the 
illegality of the transfer, under a ſentence of condem · 


nation in Moruay. 06 


Jupouzxr. 5 8 
Sir W. Scot.— Among the many novelties, that 


the French have introduced into the world, the 
condemnation of prize veſſels in neutral ports, under 
the authority of conſular courts ſitting there, is not 
the, leaſt extraordinary. Theſe condemnations, ſul. 
' tained by the tribunals of France, may be good and 
valid againſt French ſubjeQs, on a ſecond capture by 
French cruizers, or in any other way, in which they 
may come before them in tranſactions- amongſt their 
oyn ſubjects, as conſidered by the law of their own 
country; ; but they are not binding on other countries, 


ſhe Sab in the fleet, as in a place of ſafety, three weeks. It was 
alleged alſo, that whilſt ſhe was in poſſeſſion of the French fleet, and 
before ſhe was ſold in Norway, ſhe was condemned as prize in the 
Vice Admiralty Court of Dunkivk, though not carried into a French 
port. By the report of the caſe in Carthew, p. 423. it appears as if 
| fome doubt had been entertained of that fact, as it is ſaid, no ſuch 
ſentence could be made out in proof. ” In the proceſs, now re- 
maining in the Court of Admiralty, it does not appear that any of 
the witneſſes examined on the allegation fpoke to that fact, or that 
any copy of the condemnation or other document was exhibited ts 


prove it—The ſhip was arreſted in the port of London, at the ſuit 


ſentence of the Court of Admiralty, 22d Aug 1696—affirmed 
* the Delegates an Appeal, Zit Dec. has Thi 
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This Court, as repreſenting this country in ſu 
matters, has already ſignifled irp opinion upon them. 


firſt inſtance ; and if that had been all, there could 
have been no queſtion abbut it; but it appears that 
there has been à ſubſequeſit Frenth capture, after a 
purchaſe made by a neutral ſubſect; and that the 


veſſel was then carried into a port of an ally of the rn 


war; which may, for the purpoſe of this 'a argument, 
be conſidered as à French port. A ſecond. con- 
demnation paſſed there; and on appeal, the ſuperior 
Court at Paris ed that ſentence, and decreed 
reſtitution to the Daniſh claimant ;—on what grounds 
either of theſe decrees pafſed, we are not informed. 
The former of theſe ſentences could not have been 
on any ground of defect in the coridemnation iti 


Norway ; becauſe condemnations of that ſpecies are 


ſuſtained in France; it might be for want of requiſite 
documents, or for having Britiſh goods on board, of oft 
ſomeofthoe arbitrary, and fanciful, regulations; which 


the irregular poliey of France has eſtabliſhed, is their 


expoſitions of the law of nations. There is nothing 
to ſhew, that the reverſal of the ſecond condetiiiation, 
paſſed upon any ground, that had a connection with 
the firſt condemnation in NoFway, or, that affirtned 
that ſentence, upon any view of its particular merits: 
If it affirmed it in any manner, I preſume it would 
do fo, only on the general ground, that theſe confalut - 
condenmmations were to be ſuſtained; in which it 
would be juſt as good, as that coridetnnation, and 110 
better. But in truth, I preſums that it muſt have 
turned upon other queſtions, totally foreign to it; it 
never could have been; that the validity of foch E 
condemnation had been difetlowed by the inferior 
| H 2 French 


— 4111 


This was a cafe of ſuch 7 condemiiation in the e 


* 
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French Court, ſo as to make it neceſſary for the ſu⸗ 
perior tribunal to ſupport it by a reverſal. 'I think, 
therefore, that theſe ſecond proceedings in France add 
nothing, to the real authority of the firſt proceedings 
in Norway; and as thoſe proceedings cannot ſuſtain 
the title of the neutral purchaſer, I muſt over. rule 


his proteſt, and e the claim of the een ro- 


: WINE the ſhip had undergone 1 in his ſervice. 


prietor. e e 

An abſolute appearance being given for the Daniſh 
purchaſer, Arnold prayed on his behalf, that an al. 
lowance might be made to him, for the amelioration 


. 
Py 


On the other fide, Swabey ſaid—That in the Ce on. 


fant Mary the fame demand was made, but rejected 


by the Court; — that a purchaſer under an illegal title 
10 take the conſequences of his own imprudence; : 


and could ſupport no claim to be indemnified for in- 
| termediate expences. 


| Ceurt—I am obliged to Dr. Swabey for a caſe very 
much reſembling the preſent, a caſe of great anti- 
quity in this Court. In that caſe the demand for 
amelioration was refuſed, though not without a con- 
ſiderable difference of opinion between the Delegates. 
Under the irregular practice which has prevailed, to 


a great extent, of carrying ſhips for condemnation 


into neutral ports, an individual might be led into 


an honeſt miſtake; on this principle in the Per/evers 


ance, I did decree ſomething of an allowance to be 
made for amelioration. In the ſame manner I am 
not diſpoſed to conſider this purchaſer, as a perſon 
buying under a title notoriouſly bad-at the time of 


purchaſe ; in ſuch a caſe as a male jidei poſſeſſor, he 


muſt have taken the conſequence of his own im- 
prudence. 


HIGH COURT OF-ADMIRALTY; 
prudence. As to ordinary repairs, the Court does 
not uſually take any notice of them; the uſe of the 


ſhip mult be ſet off againſt them. 
It appears in this caſe, that there is a meſh bold: 


ing a bottomry bond, incurred on the ſhip and cargo, 


though it does not appear in what proportion, or 


how far he has been indemnified out of the cargo. 
If the bond is for mere ordinary repairs, it muſt 
fall under the conſiderations which I have firſt ſtated. 
The proper rule for the regiſtrar and merchants to 
purſue, will be to conſider the quantum of the im- 
proved ſtate, in which the ſhip comes into the hands 


of the original proprietors. As to that part, it is not 


a reſtitution to them, but a new acquiſition ; this is 
the point to which I wiſh the regiſtrar and merchants 
to apply their attention; and under this direction, 


or 


Kitt! OKETT: ' 


— — 


— 


_ Moy zd, 


I ſhall refer it to them to report on the quantum of 


amelioration.— Ship reſtored to the former owner. 
THE RACEHORSE, Ware Maſter. 
ulis was a caſe of a Britiſh ſhip freighted from 
Liverpool \ in ballaſt to &, Martins and Liſbon, to 
bring a cargo of fruit to Ireland taken on her return 
voyage by a French privateer off Falmouth; and after- 
wards recaptured and brought to Falmouth, The 
preſent queſtion aroſe, reſpeQing the quantum of 


freight due from the cargo to the ſhip. - 
On the part of the owner of the cargo, the King's 


Advocate There is no ground in this caſe to demand 


June 13th, 

, 1800, 
Freight, between 
ſhip and cargo; 
whole freight 
pronounced due, 
on aſhip retaken 
from the French 
on a voyage 
from Liſbon to 
Ireland, and 
brougt t into 
3 &c. 


more of the owners of the cargo than a freight, pro 


rata itineris peracti; ; had the contract ſubſiſted, and 


a claim been given for the cargo by thoſe concerned 


H 3 for 


102 


oe: 


Font: claim, of demurrage; but then the owners wou 


n have had the benefit of the original ſaipment ; ths | 


a» \ 
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cargo might have gone to its final deſtination, and 


the. whole freight would baye been due; inſtead 


of that; the agents. for the ſhip chaſe to conſider tha 
contract as diſſolved, they proceeded to ſell the ſhip; 
and thereby deprived the cargo of the benefit of- tha 
entire voyage; it is not for them therefore to claim 
more than a proportionate compenſation, for the ſer- 


vice rendered in bringing the cargo hiker. . Thy 


Copenbagen is; a caſe in point; in which the car, 
go being obliged to be ſent on at the expence of 
the owners, the Court decided that only a pro-ratq 
freight was due to the ſhip: In this caſe the ſame 
conſequence has ariſen ;. the Court will purſue the 
fame Toaitable rule, and give a pre rata freight; de: 


| ducting from the original contract, ſo much 28 the 


amount of the expences which the owner will ſuſtain, 
in completing his purpoſe, and fending the cargo en 
the original deſtination to Dullin. | 


or the other fr, Rebinſn—The picſent caſe c 


by no means be confidered as coming under the prin- 
ciple of the deciſion of the Copenhagen : That was a 


caſe ariſing on a detention of the ſhip and cargo, which 


had been driven into a port of this kingdom, by ſtreſs of 
weather, and damage ſuſtained on the part of the ſhip : 


it had become neceſſary that ſhe ſhould undergo re- 
pairs; and during thoſe repairs a ſeizure was made 
in the nature of prize. Much time expired, before 
the character of either ſhip or cargo was ſo proved as | 
to — a ſentence of reſtitution; ; and at laſt the 


cargo 
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cargo was liberated on farther proof, before the ſhip 
could obtain. reſtitution. In that caſe, the original 


2V. IJ 


Lai 
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cauſe of detention aroſe from a common accident, and J. 5 


damage ſuſtained by. the ſhip; there remained a con- 
ſiderable portion of the voyage, for which the owners 
of the cargo were to provide ſhipment, at their own 
expence; as the ſhip was not releafed, and able to pro- 
ceed. Here, the ſhip had gone out in ballaſt, en- 
tirely in the ſervice of the cargo, and had performed 
almoſt the whole of the returned voyage, —as to her 


own labor and expence, that had been as great in 
coming into Falmouth, as if ſhe had gone to Dublin, 


according to her original deſtination: When at laſt 
they were brought into Falmouth, the ſhip was re- 
fred, and ſet at liberty, before the cargo was claimed; 


unlivery became neceſſary according to the practice 


of the Court; and it was not in the power of the 
perſon concerned: for the ſhip (who was but the ad- 
miniſtrator under the inſolvent, eſtate of the owner) 
to make a new contract. He went to Falmouth aud 
found the ſhip unladen; it is not even ſuggeſted that any 
application was made to him to carry on the cargo: 


Under theſe circumſtances the ſhip js in equity entitled 


to a freight, as large as that agreed upon for her ori- 
ginal voyage; or if the Court ſhall be inclined to 
make any abatement ; it will. certainly not be in the 
proportion of a reſhipment of theſe articles in another 
veſſel, or by direCting this ſhip to carry them on: That 
would be to make the ſhip in ſome manner inſure the 
arrival of the cargo, at her own riſk, and at a greater 


expence, than could have entered into the contempla« 


tion of the parties to the original contract; inaſmuch 
as a divided voyage at different times and under dif. 
— 14 | ferent 
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'.. Tha: - ferent ſhipments, muſt be ſuppoſed 'to! de more one 
IDOL: rous and expenſive, than an original and continued 


Ju 1b, voyage of the ſame extent, when the ſhip was vituak 
1800. | 
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Sir M. Scoti.— This is a eile - originating in the 
misfortune of a capture by the enemy; ; which, how. 
ever, a ſubſequent recapture and recovery muſt pres 
vent the parties from conſidering as the grievance of 
a total loſs and miſadventure, rp N that 
ſome delay and expence have ariſen out of it. 
It is much to be regretted, that charter- parties do 
not contain proviſions for the caſe of capture and 
recapture ; it is an accident that frequently occurs, 
and it would have been extremely natural, that Koh 
proviſion ſhould be made for it : yet, in almoſt all the 
charter-parties that I have ſeen, it ſeems to have been 
as much out of the conſideration of the parties, as'if 

- there had been no ſuch thing as capture in the world; 
This ſhip was chartered to'g6 from Liverpool * to 
St. Martins, and on to Liſbon, for a cargo of fruit ; 
there, not finding a full lading of fruit, the maſter 
conſented to take in wine, out of accommodation to 
the owner of the cargo, and was captured on her 
returned voyage off Falmouth; a great part of her 
Voyage was performed, the outward voyage entirely, 
and a great part of the returned voyage, and ſolely i in 
the ſervice of the freighters ; ; the'maſter, it appears, 
was taken out on the firſt capture, and owing to that 
circumſtance, no claim was immediately given for 
the cargo. The owner of the ſhip being dead, the 
care or the veſſel devolved on his adminiſtrator ; n6 
blame 
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mon COURT OF AD AT. 
blame is imputable to him, that he ad not interfere 
with reſpect to the cargo; his duties were duties of 
caution, he could not be expected to do all, that the 
maſter or the owner himſelf might have done; it 


was natural for him to confine himſelf to the con: 
cern of the ſhip, and without intermeddling with the 
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cargo, to act only in ſuch a manner as ſeemed beſt for 3 


the intereſts of the eſtate of his party. The ſhip 
was reſtored by conſent on the 2d of July, whilſt no 


claim was given for the cargo till the 17th of July, 


and reſtitution did not pafs till the 16th of November; 
the caſe of the cargo was litigated—and i is the Court 


to ſay that the ſhip was to ſtay and wait the reſult 


of the proceedings, when ſhe herſelf had been re- 
ſtored, whilſt the cargo was conteſted, and might be 
condemned, and whilſt-it was by no means clear, that 
any cargo would remain to be carried on ? This would 


be an unreaſonable expectation. I do not ſay that 3 


party is to act in an haſty manrter, and to run away 
immediately on the reſtitution of his ſhip. Some- 


thing is to be conceded in the way of accommodation; 


a reaſonable time is to be allowed, and if it is not 
allowed, a proportion of the freight may be deducted- 


But ] cannot ſay that a ſhip: ſhall wait all this time 
for the mere chance of taking on the cargo, if events. 


vally it ſhould be reſtored. It is faid, that the con- 
tract was totally diſſolved ; but by whoſe means hap» 


pened it that it was ſo diſſolved? It was in no 
degree owing to the owner of the ſhip, who might 
have carried on the cargo, but that the owner of the 


cargo was not ready to proceed: Though he acted as 
diſcharged from his contract, he is ſubſtantially en- 


titled to the benefit of i it. On theſe Sr ounds I am 


of 
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It was prayed o- on the part br che owner of th 
cargo, that one. eighth of the freight might be de. 


| dubted for the falrage, which 1 had paid on ' 
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ſhip had ſettled vith the 'recaptors for ee 


| Court—For the ſhip ; J but e is due the th 
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Is the Martha, Martin, a ſimilar queſtion aroſe, as to freight n 
an American ſhip from America to Amſlerdam, captured in the Channel, 
zoth December 1800, and brought in. The ſbip was reſtored, with 
freight, on the joth of January. On the 15th January, a com · 
miſſion of unlivery pafſed ; and on the 16th, one parcel of goods, 
for which a claim had been given, wus reſtored. The uulivery ws 
directed to be ſuſpended as to thoſe gods; but it being neceſlaryy 
move them, in order to get at the reſt of the cargo, they were. 

livered. On the part of the claimant of thole goods, it was Jemanga 


of the maſter, that he ſhould take them on board again (the claimant 


offering to be at the charge of the reſhipment), and carry them'on, 
upon the original freight. On the other ſide jt was contended, that 
the maſter was entitled to have his whole freight pronounced due, 


' without being charged with any farther ſervices ; that the ſhip 


had ſuffered a long demarrage and Tome damage during that 
time; that the object of her returned voyage vas fruſtrated by the 
delay; and that it would expoſe her to great inconvenience to - 
V | 


Juncuzur. 
Sir W. Scott—This is a caſe in which ſome loſs mult fall up 
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jo the power. of the Court to protect. One is a carrier maſter, 
who is, if I may nſe the expreſſion, a favourite with the Court, ff 
the other, the owner of a cargo engaged i in an innocent commerce. 
The ſhip has been releaſed, and the cargo alſo ; but it has hap- 
that it became neceſſary to unliver the wiole Cargo, i in order 


to get at a parcel of goods, for v which no claim was given. After 


what I have faid, I ſhould have thought it my duty, to look very 


particularly into all the circumſtances attending this caſe, if 1 had 
not met with one determined by my predeceſſor, which comes ſo 
very near to the circymfſtances of this caſe, that I can find no 
diſtinction between them. It is the caſe of the Hamilton, Rodman, 
Adm. 20th Nov. 1793, an American ſhip retaken from the French, 
and brought in, May 1793, on a voyage from Liſbon to Pe- 
terſburgh. The ſhip was reſtored immediately, with ſome part 
of the cargo claimed for the pwner of the ſhip ; the remainder 
of the cargo was claimed an the 5th June, and reſtored on the 
original evidence on the gth'of Augyf.. The cargo had been un- 
loaded, but the ſhip was not gone away at the time of the reſti- 
tution ; and a demand was made upon the maſter to take the cargo 
on board again; and proceed on his original voyage, but he refuſed, | 
and went away with the ſhip, and the owners of the cargo were 
obliged to find another conveyance-for their goods to Peterſburgh. 
On the 20th of Nov. 1793, the queſtion, as to the freight, was 
brought before the Court: and it was objeted, that it was not dus, 
as the ſhip had not performed her part of the contract; but the 
Conrt decreed the whole freight, to be a charge on the cargo. 
This caſe is ſo exactly in point. that I can ſee no diſtinction between 
it and the prefent caſe. As long as that caſe ftands uncorrected 
by the ſuperior Court (if it requires any correction), I ſhall 
think myſelf bound to follow it ; though I am ſorry to lay, it 


may in particylay ones with bardſbip on the owners of 


cargoes, 


; 


* uns 


Towra, "a E NEPTUNUS, Lays Maſter,” 


. not rr T v was a caſe of 2 miſcellaneous 4910 TE 
Perdem—re> © 12th June 1798, on a. voyage from Cronfadt 


Cor othuniver. to Amſterdam. Farther proof had been directed to 
fatly contraband, Hg made on ſeveral claims for i ber a * the | 


even to a port 
of mercantile cargo. 
equipment, 80 


condemned. 


— 


On a claim for a quantity of une: on the part 
of a merchant of Peterſburgh, the King's Advocate 
contended, that tallow was to be conſidered as a 
naval ſtore, liable to confiſcation as contraband, 


- Court. am not diſpoſed to conſider it in that | 
ght, on a deſtination to ſuch a port as Amſterdam; 
Amſterdam is a great mercantile port, as well as 3 
port of naval equipment ; if it had been taken going 
e Bret, I ſhould have had little doubt about it. 
; 3 ene 
on a claim for 275 8 of fail cloth, as ihe 

property of a merchant of Peterſburgh. 


Court—That is univerſally contraband;'evens on 2, 
_ deſtination to ports of mere mercantile naval equip- 
ment; Amſterdam is a part both of great mercantils 


and military equipment, 
Condemned, 


On prayer for the freight and expences of the 
ſhip, the King s Advocate contended that freight 
could not be given in a caſe of a contraband cargo. 
Arnali 
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ee to apply that rule, in its mot rigour, in Was _ . 

ſuch a caſe as the preſent, where the contraband Ne- 

acticles are but in a ſmall n e a e en; 

of other article. W N 2 „ 
The Court ee 4-260 \ | | 
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FE GRA AFF BERNSTORF, Ber.MER Maſter. June r7thy 


Nis was a caſe of a valuable cargo taken on a panics having 
voyage from Batavia to Copenhagen ; the claim 1 


tereſt, ate not 
was given in the firſt inſtance for the whole cargo, as + ol ara 


the property of the houſe of Black and Co. of Copen- 8 g 
hagen, but after ſome circumſtances reſpeQing i it had peny; engaged | 
tranſpired; an amended claim was given, by leave of "regime 

the Court, for the cargo, as the property of Black 


and Co. and a Mr. Van Tromp. 


King's Advocate—In this caſe the ſhip and part of 
the cargo belonging to the owners of the ſhip were 
condemned on a' former day; the preſent queſtion 
ariſes on à claim, given for the remaining part, 
as the property of Black and Co. The claim firſt 
deſcribed this part of the cargo, as the entire pro- 
perty of that houſe, but now admits under an amended 
form, the intereſt of a Mr. Van Tromp, and claims 
tor him, and the houſe of Black, according to their 
reſpeQive ſhares. - The hiſtory of this gentleman ap- 
pears to be, that he was a Dutchmen'by birth and 


Q 
| relidence, till he lately obtained a formal domicit 


at Copenhagen ; be then went out to Batavia, in the 
| 8 8 Jobanna, 


| eee 


. e adventure, a quantity of colonial produce, Which he 
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FMbnes, and having diſpoſed of the outward enge 
of that veſſel, he purchaſed from the proceeds of that } 


ſhipped: pattly-on-board the Jobanna, and partly on 
board this veſſel chartered-at Batavia; à third (a) veſſel 
alſo appears to have been ſent to Batavia, conſigned 
to him, with à cargo of naval ſtores purchaſed in 
Holland, and completely documented with oſtenſible 
papers to Tranquebar, and with a certificate obtained 
by the houſe of Black, declaring that the actual deſtj 
nation was to Tranquebar. In that cafe, the queſtion 
will diſtinQly ariſe, whether a perſon having ſent out 
contraband articles under a falſe deſtination, can be 
admitted to ſtand up in a Court of a belligerent, 
and claim a cargo ariſing out of the proceeds of | 
that. contraband. It is ſtated here, only to ſhew, 
in ſome degtee, the nature of the intercourſe 
| ſuhſiſting between theſe claimants and Batavia: The 
particular facts of the preſent caſe are ſhortly theſe: 
The cargo of the Graaff Bern/torff was denen 
ſolely for the houſe of Black and Co.; no mention 
whatever being made of Mr. Van Tromp, as intereſted 
in the cargo, nor as connected with it in any other 
manner, than as being the lader at Batavia; after the, 
capture, proceedings were inſtituted on the 26th Feb.; 
and a claim was given in this Court, agreeable to the 
documents, on the ad March, for the cargo as et- 
cluſively belonging to the houſe of Black and Co. 
The cauſe came on three months afterwards, and 
then alſo it was contended, that the whole property 
belonged to Black and Co. but it appearing in ſome 
letters written by Mr. Van Tromp to Dull at Amfter- 
den, (which were invoked from other ſhips, the 


- Nang, 
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vg. Knudſen ths Granft Berne. Runge) (e) , 
that Mr. Tromp muſt have ſome ſort of intereſt in Bennsrenz⸗ 


this cargo, it was prayed that the parties might be — 
at liberty to amend the claim. They now come rey 


forward, admitting the connection of Mr. Van Tromp 3 
and ſay,—true it is, we are deteQed ſo far, but let us 
have reſtitution of the reſt. It. is | impoſſible, that 
the Court could reſtore this cargo in reſpect to the 
nature of the explanation, as coming only from the 
agent. But we contend farther, that after the fraud 
has been carried on ſo long, for the purpoſe of conceal- 

ing the intereſt of this Dutehman; the parties cannot, 
under the principle on which the Court has acted, in 
the Eenrom (a), Fronier, and other caſes, be admitted (%) 2 Acm.Reg. 
to ſuſtain thoſe claim by farther proof, 9 


2 


1 In the Graaff — Ain a claini of De Coniack 
and Co, and Duntzfeldt and Co. of Copenhagen, for the ſhi 
and the chief part of the cargo, was rgefed in the Court of ri K 
miralty, June 14th, 1799. On appeal, the cauſe came on aguia 
to be heard before the Lords Commiſfioners of Appeal, on the 
29th of July 180; when the ſentence of the Court of Admiralty 
was affirmed : The Court declaring, after a very full and per- 
ſpicuous diſcuſſion of the evidence, « That the captors had made 
out the following poſitions, vie that the property could not be- 
long to the claimants, ia the manner aſſerted on their behalf; that 
the purchaſe and management of the veſſel in Balavia, had Been 
conducted in a manner totally irreconcileable with the inftruc. 
tions, purporting io bave been given to perſon, fent out by 
them, with blank paſſes, &c. for the purpoſe of purchaſing a 
veflel, ta bring a cargo of Batavien produee, direetly ra Copen- 
bagen, on their account ; that it was alſo clear and indiſputable, 
from papers invoked from the Nency, Knusſen, that Mr. Inglchardt 
bad ſome ſhare in the property, although the exa& proportion did 
not appear; thut there had been ſuch a fraudulent ſuppreſſion, and 
concealment of his intereſt, as muſt preclude the parties org be 
in it, either by their own acts, or the acts of their agents, from 
givin g farther ROY of their intereſts engaged i in that tranſaction. 
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to communicate to them, for their information, and 


9 through their houſe.— He went out in the Johanna. 


"cater of Mr. Von Tromp, is a material point—ls it 
| contended that he is to be conſidered as'a Dane 


Copenhagen, and 


ĩntereſts. 2 | 8 — 2 De 


| nel, that the fraud imputed to the parties in this 
cafe is not ſuch, as will prectude them from giving 


furniſhed them with part of the outward 'cargo. 
This circumſtance will account for. many parts of 


welfate ; there are paſſages apprizing them of ſome 
complaints, that had been made of the bad quality of 


eASESG DETERMINED iN THE 


( 1 was argued beſides. from: different expreſſion 
is the letters from Yan. Tromp to Dull, that they 
ſeemed; to refer the management of this cargo rather 
ee, than to the houſe of Black at 
1 i poſted n to Dutch 


Fur the W 457 iid $ eie is FT ub. 


farther proof. Mr, Van Tromp appears to Have been 
recommended to the houſe of Black by Dull and Co, 
who are the Daniſh conſuls at Am/terdam, and who 


the correſpondence. with. Dull, againſt which excep- 


tlons have been taken; there are expreſſions, of gra. 
titude to them, and of a lively concern for their 


the outward cargo, complaints which it was natural 


for the information of their immediate employers 


Cour. On this part of the caſe, the national cha: 


Counſel—He went from Anſterdam to C 
with x view of managing the cargo of the Johanna: 
to excite his attention and diligence he was allowed 
to have ſome ſhare ; he was admitted a burgher « 
Copenhagen, and engaged in the Daniſb trade, «with 
an intention of returning again to Copenhagen. 
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na; he ſtaid at Batavia; but his ſtay was intend- n. Tren f. 


ed only to be for two months ſor the purpoſe 
of purchaſing two other ſhips, and veſting his re- 


6 


une Tin; 1 
Nie 


maining property in them; his national character 8 


muſt be ſubmitted to the judgment of the Court, on 
theſe circumſtances. Some objections haye been 
raiſed to ſhew that there was: an ulterior intereſt in 
this cargo, in perſons reſiding at Amſiendam; but 
theſe are matters of inference and ſurmiſe only, 
and do not afford any real ground of proof, that the 
property of this cargo, is not, as it is claimed, be · 
longing to the houle of Black and Mr. Van Tramp. 
It has been preſſed, as an objection againſt the 
good faith of this caſe, that there has been à con- 
cealment of Mr. Jan 7 romp $ intereſt ; but no ſuch 
imputation juſtly attaches on the management of this 
affair; if the real underſtanding of the parties, and 
the nature of their connexion is fairly conſidered, 


The whole tranſadtion appears to have been taken 


up generally, with an allowance of a participation in 
the profits, as a reward to this man, as tlieir agent. 
There might be a variety of conceriis between them 
which would be to be ſettled on the arrival of this 


veſſel in Europe; till that time the intereſts were to 


continue blended together, in ſome ſort of confuſion, 
perhaps, as it may appear to us, but in ſuch a way as 


might [til] be perfectly diſtin& to them, and perfectly 


conſiſtent with the fair courſe: of trade, conſider- 
ing the general underſtanding and confidence 


ſubſiſting between them. In this light it is not 


a caſe in any way reſembling the attempt made 


in another caſe to cover the property of Mr. Ingle- Eenron, 


VOL. III. „ they 


bart, or other perſons actually reſident at Batavia; f . 
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they were avowedly Dutchmen; this gentleman is 1 
man conſidered by perſons. in Denmark as a Dane; 
there was no intention of covering the property of 
an enemy, as to his ſhare. Beſides, that ſhare was not 

a diſtinct portion, but a mixed undivided ſhare which 
it was conceived, need not be ſeparately averred, and 
defined here, any more than the ſeveral ſhares of 
parti.ers in a houſe of trade, in ordinary caſes, It 
is impoſſible to maintain againſt us, that there has 
been any fraud in this tranſaction, or any conceal- - 


ment which can be conſidered as a fraud, under 


the authority of any caſes that have hitherto oc- 
curred ; on theſe grounds it is ſubmitted there is 
nothing to preclude the parties from obtaining reit 
tution of their property. 55 


r 
Sir W. Scott—This cauſe now comes on upon a 


corrected claim, given for Black and Co. of Copen 


given for Black and Co. only, and all the papers 
concurred in repreſenting the property in that mam 


hagen, and Mr. Van Tromp ; the former claim was 


ner; ſo it continued to be deſcribed till the time df 
hearing: Then, from papers that had come to light 
in other cauſes, it became a matter of almoſt un- 
avoidable admiſſion, that another perſon had ſome 
intereſt in. this cargo, and the Court called on the 
parties to explain that circumſtance. - The preſent 


claim is brought forward in an amended form, in 


obedience to that order, ſhewing that Black and Co, 
are the owners of much the greater part of the 


cargo, but that Mr. Van Tromp is the owner of fome 
portion of it. I ſhall firſt diſpoſe of the claim for 


his ſhare, which muſt depend entirely on his national 


character; 


> 
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character; on which I am clearly of opinion, that 


he is to be conſidered as a Dutchman ; he is a perſon 
born in Holland, and living there till the time of the — 
commencement of this adventure; when he re- 


moves to Copenhagen, and goes through the flight 


formalities of obtaining a burgher' s brief—formali ties, | 


15 

The 
GAA 
Nasr 5 


Fune , 


1800. 


= 


on which, it is ſaid, great. importance is attached in 


Denmark, but on which other countries, which have 


to conſider its real nature and effect, certainly can 
attach but little, in the eſtimate of a real national 


character. Ile embarks immediately on an adven- 


ture to a Dutch ſettlement, under an intention, it. is 
ſaid, of returning to Europe : but is at the time 
of this capture left reſiding at Batavia. It appears 
from other papers that he conſiders himſelf. as a 
Dutchman ; he expreſſes a warm intereſt in the po- 
litical events of Holland, as his own country and 
evidently intends to return, and end his days there. 


To ſay that his Dutch charaQer is purged off, by | 
having made one voyage in a Daniſb ſhip, and under 


ſuch circumſtances, accompanied with an actual em- 


ployment in a Dutch ſettlement, and with an intention 
of perpetuating his connection with Holland, by re- 


turning to end his days there, would be truly ridi- 


culous. It is impoſſible to conſider him as a Dane, 
or in any other light than in his original Dutch cha- 


rafter ; his ſhare' muſt be deemed liable to condem- 
nation. 


I come then to the queſtion, in what manner the 


ſuppreſſion of the intereſts of this perſon will affect 
the intereſts of others? It is a queſtion on which 
great property depends; and therefore the Court is 
naturally diſpoſed to conſider it, with that tender 

12 deliberation 
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deliberation, which objects of great value rigceſſarſly 


' Tone? e 17th, 


: this tranſaQion; it was a voyage to a Dutch ſettlement, 


Huland. I do not ſay, that a neutral merchant may nt 


of the outward cargo. It is impoſſible for perſon 


perty, and have been imported into his own cduntry, 
But certainly it is nor too much, on the other fide, 


a Dutch colony, does neceffarily afford a ſtrong groumd 
of ſuſpicion; that there are Durch intereſts connefted 
with it. It does not appear, I think, that there hut 
been any orders ſent from the houſe of Black and 


purchaſed by Dull and Co. of Amſterdam, but for Blatk 
and Co. as it is ſaid; it does not, however, appear that 
the houſe in Amſterdam purchaſed under their d. 
rections, as their agents only, and as having no other! 
connection with it. On the contrary, Mr. Van Trony, 
the agent of Black and Co. writes to Dull and Co, 
about every thing relating to the outward: cargo; 


likewife reſpecting the homeward voyage, — the 
ports of Europe, to which it might be moſt advans 
tageous for the ſhip to return. Theſe gentlemen in 
Amſterdam appear to have beer. perſons who had 
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create ; under ' theſe impreſſions, the Court Would 
— paſs over nothing, that could be urged, with wy 
effe&, for the (claimants in ſuch 'a 'Gaſe. 

It may not be immaterial to confider-the gw 


from Copenhagen indeed, but with a cargo procured in 


very lawfully carry on ſuch a traffic; purchaſing artick 
in Holland, and afterwards employing them as he 
pleaſes, when they have become bond fide his pro. 


to obſerve, that the ſending a cargo fo purchaſed, w 


Co. for the purchaſe of the outward cargo: It was 


about the quality of the articles, when ſold ; and 


more intereſt in this rranſaQion, than as mere laden 


dealing 


” 
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dealing fairly, in ſuch. a trade in an enemy's coun- 
try, not to feel that they are expoſed to ſuſpicion; 
ſo as to excite in them a reaſonable prudence, as to 
the mode of conducting the tran faction It muſt aceur, 
I think, to every perſon of ordinary prudence, that 
it would be extreme indiſcretion' in perſons embark- 


' — 6 


whole correſpondence reſpecting it carrzed on, not 
immediately with themſelyes, but with the merchants 
in Holland, by their agent at Batavia. If any diffi 
culty occurred, they, the neutrals, the real owners, 
were the perſons to be conſulted upon it. To fee 
' merchants in Holland interpoſed as a ſort, of middle 
men, or rather acting as the only Zuropear parties con 
cerned, to ſee them conducting every part of the tranſ- 
action, does unavoidably fix in the mind of the 
Court, an impreſſion, that this is a tranſaftion con- 
nected with other intereſts, than ſuch as are merely 


FK. r EAT. A ©... 


its origin in Holland. 

There are other papers which point till farther to 
ſome ſuch complication of intereſts, At all events, it is 
a caſe of farther proof, as the maſter cannot ſpeak in 
verification of the property, The only queſtion, there- 
fore, is, whether it is ſuch a caſe, as can fairly be ad- 
mitted to go to farther proof. The general rule of the 
Court is certainly this, that where there has been a ſup- 
preſſion of an enemy 's intereſt with a fraudulent view, 
the party engaged in that fraud ſhall not be permitted 
to ſupply the defects of proof, of his own property mix- 
ed up with it. It appears to be a rule perfectly reaſon- 
able in its principle, and one that this Court would find 
it neceſſary to ſupport, even if the authority of the ſu- 
13 perior 


neutral; eſpecially in.a caſe that penny to have had 
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— — then' 2 queſtien of fact, whether there is resſoh t 
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have been given, under the allowance of the Court 
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perior Court, which has adopted it, bad not made f 
abſolutely binding upon its practice. The queſtion dt 


ſuppoſe, that theſe parties entertained a fraudulentin- 


tention of withdrawing this man from the view of the 


Court? whether this concealment was done, i in order 
to impart to him undue favour and protection, or | 
from the more inoffenſive cauſes ſuggeſted in the 
explanation? if I could be induced to believe it 
could be done from theſe ſuggeſted cauſes only, 

ſhould be unwilling to ſtrain the rule of law, to the 
diſadvantage of theſe claimants ; although they ate 
perſons,” who from many caſes chat have appeared | 
this Court, cannot think themſelves entitled to more 


attention, than the demands of juſtice ſtrifly require; 
On the other ſide, if the explanations are not fatif- 
factory, I muſt pronounce that the imputation "of 
fraud is not removed; and the conſequence will be, 


that under the rule which I have before ſtated, the 
parties cannot be allowed to ſuſtain their intereſt b 


any farther eliicidation. 


Tn this amended claim, it was to be expected that 


ſome account would have been given as coming 


from the parties themſelves, to explain how it hap- 


pened that the original claim was framed in general 
terms. IS 


[Dr. Arnld—The parties were directed to amend 


the claim only; and it was apprehended that any ex- 
planation might have been conlidered as intro 
farther proof. * 


I cannot but think ſuch an explanation might 


to 


* 


„ 
2 — 


* 
0 


| 
; 
„ 
. 


—- >a) . Add. oa. Soom &. Sb Gi, 


nen COURT. OF ADMIRALTY. -, 


to amend the a - AS. it now ſtands, it is merely 
the explanation of counſel. It is ſaid however in 
explanation, firſt, that. the claim is to be conſidered 


« and Co.” implies that other perſons were intereſted 
in the adventure; and that it is not neceſſary to ſpe- 
cify the ſeveral ſhares, —Rut can it be allowed, that 


as given for Black and Co. and that the addition of 


if a neutral houſe of trade chooſes to aſſociate itſelf 


with an enemy, it is at liberty to cover his intereſts 


under a general claim ſo deſcribed ? — That never can 


be permitted; for, under ſuch à claim, the intereſts 
of every ſubject of the enemy might be protected. 
It is ſaid farther, that although Mr. Jan Tromp is, 
under the circumſtances now appearing, in theſe pa- 
pers, to be conſidered as a Dutchman by this Court; 
yet, in Denmark, he was conſidered as an adopted 
Dane; that therefore there could be no motive for 
diſſimulation; and there being no motive for frau- 
dulent e no ſuch concealment is to be 
imputed. Now, I am willing to ſay, that if in any 
one paper, the name of Van Tromp had appeared, 
under the extreme diſpoſition which I feel not to preſs 
the rule, where the facts will admit of an explanation 
that can juſtify a departure from it, I might accede to 
this reaſoning ; but, when I ſee, that it does not appear 
in any one paper, and that it comes out only accidentally 
at laſt, from papers introduced from other ſhips by the 
fortunate diligence of the captors ; the fact of diſſem- 


bling his intereſts muſt, I think, be ſubject to the im- 


putation fixed upon it; that it was done with a deſign 
of concealing his name from this Court, as a name that 
was not underſtood to be ſo clearly entitled to the 
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rights of neutral character, as it it pretended to have | 
been in Denmark. Es 

Again, if it could be FOR has the concealment 
had been introduced, only by the artifices of Vat 
Tromp, although the principal is certainly in general 


to be held reſponſible for his agent, I ſhould be un- 


willing to preſs the rigour of this rule, under ſuch 
circumſtances, againſt the neutral claimant ; But how 


can this be underſtood ? the original claim made no 


mention of ſuch a perſon ; or, if the original claim was | 
incorrectly formed, under the original papers; Ho 
happened it, that no application was made to reform 
it as erroneous, till the ſecret had tranſpired from 
other quarters? On this view of the inſufficiency of 
the explanation, and looking to the manner in which 


it is introduced, as the ſuggeſtion of counſel only, 1 
am under the neceſſity of ſaying, that a fraudulent 
purpoſe does lie at the bottom of this tranſaction; 
and I am therefore under the neceſſity of rejeing 
the application for farther proof, | 


Arnold ſtated That the agent in London v was * 


ſome anxiety, leſt blame might be imputed to him, for 


not giving the explanation, on the account- of the wi: 
dow Black and Co. witha ſpecific declaration of their 
intereſts, as ſtated by them in a letter of 29th June, 


before the cauſe came on: He ſaid that this had 


been omitted, owing to an apprehenſion that bad 
been entertained, that the amended claim was only 
to ſtate the ſpecific intereſt ; and therefore other 


3 points had been omitted, leſt they might be thought 


to introduce tarther 7 prove, 2 without being authorized 


fo to do, 
Court— 
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Cour. I have nat at this moment a very exact re- 
collection of what paſſed, when the claim was order. 
ed to be amended ; but it having been agreed that = 
the firſt claim was erroneous, I ſhould not have 
thought the parties were wandering irregularly into 
farther proof, if they had gone on to explain, what 
circumſtances had led to the inaccuracy of the former 
claim: I do not underſtand, that it is now aſſerted, 
that any notice was taken of Mr. Van 75 romp's inte- 
reſt, or that the letters make this confeſſion, before 
the diſcovery had been made of Vun Tromp's intereſt ; 
that being the eaſe, it comes too late. The letters 
were not written till the 29th Fune,—before the hear-- 
ing indeed, but not before it was perfectly apparent 
that Van Tromp had this intereſt—T think this is not 
ſufficient to exculpate the party ; it may perhaps - 
operate elſewhere, if the parties ſhould incline, as 
they probably will, in a queſtion of ſuch extent in 
point of value, to reſort to other judgments ; but it 
is not ſufficient to induce me to alter the decree. It 
mult be recolleded that the decree is founded, not 
on this circumſtance alone, but upon a view, collect- 
ing around it, all other circumſtances of ſuſpicion, 
yith which the caſe abounds, 
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Parties having | '* "as was a caſe of a ſhip 5 cargo akin on 
been convicted -, 14 
of ſending out © a voyage from Batavia to Copenhagen, claimed 


ee 1. behalf of the widow Black and To, of bes 4 


ture io Batavia, FL "04 
(i. e. a ſettlement | ha agen. 3 r 1 


of the enemy in * EE St, Abe 116-4861 


the Eaft Indies 10 175 4 _ 
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Tra nquebar, and 


concerted in- claimed for the widow Black and Co. who certainh 


ſtructions to 
conceal the real have not conducted themſelves in ſome caſes, that 


deſtination, are 


not permitted to haye come before this Court, with that purity which 


- eye gon ought to diſtinguiſh the conduct of conſiderable mei. 


— thewere chants: I am ſorry to obſerve, that the preſent caſe 


ceeds of the appears to furniſh edditipnal wo for remarks of 


contraband ar- 
ticles, this nature, + 


The queſtions will 105 whether it 18 fach a caſe; x 
not to ſtand in need of farther- evidence to ſupport | 
it? or if farther evidence is neceſſary, whether the 
parties have ſo conducted themſelves in this tranſac- 
tion as to be entitled to ſupply it? I will firſt con- 
ſider the cargo, with regard to papers—lt i is fully do- 
cumented as their property; there is the bill of la 
ing, the invoice, expreſſing account and riſk, the ac- 
count of ſales of the outward cargo, and of the pu- 
chaſe of this preſent cargo. But the maſter gives 
but little ſupport ; ; he believes it td be their property, 
becauſe it is the proceeds of the outward cargo : The 
whole proof therefore will depend upon that out- 
ward ſhipment—the maſter is by no means of a cha- 


racer unimpeached ; his name, [ obſerve is ps 
ſtat 


i456 


HIGH COURT or ADMIRALTY. 
ſtated in theſe papers; poſſibly that may be nothing 


more than mere variation of orthography; but his 
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place of reſidence is evidently fallified ; he deſcribes 7 my 


himſelf as living with his wife and fandity'i in Emerlof 


in Daniſh Holſtein; dut no man who reads theſe let- 
ters can doubt that his family is reſident in Holland; 
Che is therefore ta be conſidered as a Dutchman ; and 

be comes recommended to his employers by Dull 
and Co. at Amſterdom the perſons who have been 
the intermediate agents between the Dutch and Danes, 


in the conduct of this courſe of trade. Conſidering 
him in this character, and connecting with it, the un. 
candid manner in which he has depoſed, to a total 


' ignorance, both of the built of the ſhip and of all 


her antecedent hiſtory, J cannot but think that what 
comes from him, is to be received with a ſtrong heſi- 
tation of credit; and therefore, if he ſpoke in a much 
more confident manner than he does, he would not 
make it obligatory on the Court, to conſider this 


claim as ſufficiently ſupported. But its infirmity does 


not reſt there the whole tranſaction has been con- 
ducted under the management of Mr. Van Tromp, an 


acknowledged, detected Dutchman, —but not acknow- 


ledged, till detected, and diſcovered to have been in 


intimate correſpondence with perſons at Amſterdam; 
propoſing to them that the voyage ſhould end there, 


and defiring them to ſuggeſt to Black and Co. that 
the expedition might be deſtined to Amſterdam, in- 


ſtead of Copenhagen: wherever the Court ſees ſuch a 
correſpondence kept up, it is unavoidably led to ſuppoſe 


that there are Dutch intereſts concerned ; for if this 
is a trade projected and carried on for Daniſh mer- 


chants only, why ſhould Mr. Dull of Amſterdam be 
the 


2 the deficiencies of the cargo, and the moſt faxour, 


perſons, for whom they are agents, as parties not u 


pꝓreſumptiqn that neceſſarily ariſes from ſuch a rain 


degree, unleſs the Dutchmen had ſome rights wad 
ſome intereſts in it, which he had not the pomer af 
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the perſon to be conſulted on avery oeraſion, about 


able. termination of the ige! why, if cheſe ſpegu· 
lations are ſo advantagtous, is not the gorreſpon- 
dence carried on with the principals in Dennert 
I own I cannot but conſider Dull and Co. who ar 
ſo great agents in theſe matters, or ſome other Duicb 


concerned in the profits of theſe adventures. It js. 


of facts; for would any perſon, knowing, as ſuch 
perſons muſt do, that any interference of Due haas 
in ſuch a matter, would expoſe the tranſaction to al 
poſſible ſuſpicion, permit that interference in ſuch 3 


controuling. The introduction of ſueh agency inty 
the buſineſs, without any apparent - neceſſity, and 
againſt all rational cautian, unavoidably leads 10 
ſuch a coneluſion. Under ſuch circumſtances, it i 
a caſe which at leaſt juſtifies further enquiry ; and 
then the queſtion comes, whether theſe are perſons 
who ſhall be permitted to give any further inan, | 
tion of their aſſerted caſe. 

l obſerve that the chief reliance is placed. by the 
maſter on the ownerſhip of the outward cargo What 
were the circumſtances of that outward voyage? he 
ſays © that he took in the outwardcargo at Copenhagen, 
with directions to ſell at Batavia, under the ſuperin- 
tendance of an agent ſtationed there” His inſtruc- 
tions purport, * that if he met with Eugliſb cruizet 
before he reached the Cape of Good Hope, he was tp 


ſay he was deſtined 10 7 ranguebar ; ; and after they 
6 „had 


* 
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bad palſed the cane, to hold out a deſtination to \ The 
at all events, theſe inſtructions were to be uh * 
put aſide and carefully contealed This is a mala fides Jon ug 24th, 


Cina; 


of a very high nature: I do not fay that a falſe defti- 
nation is in all cafes te be confidered as a fraud of 
the moſt noxious nature: It is, however, in all caſes a 
departure from good faith, where it is not the effect of 
an abſolute neceſſity; as in the caſe of a neutral clear- 


ing out, from a port of a belligerent, to ſome port of 


his enemy, in which caſe the policy of moſt countries 
compels” the neutral to clear out for ſome neutral 


port ; but it is a departure from good faith, under 


very different degrees of malignity ; if the cargo is 
perfectly innocent, the fraud is of a leſs injurious ten- 
dency : In this caſe, the outward cargo to be fold 
at Batavia, eonſiſts of articles which, under the gene. 


al law of nations, and the very letter of the treaties . 


detween this country and Denmark, a Dane is pro- 
hibited from carrying to the ports of a belligerent : 
Papers appear to have been obtained on the oath of 


the parties, purporting that the ſhip was going to 


Tranquebar, and that it contained no prohibited 
goods, This is certainly ſuch a fraudulent falfifica- 
tion, as no one can ſet himſelf either to practice or 
to defend, without laying: his own morality and ſenſe 
of honor a little on the ſhelf. —Other places, it is faid, fur- 
niſh a ſalvo for theſe repreſentations upon oath ; but 
when it was repreſented to the Dani/ſs government 
that this cargo was going to Tranguebar © and other 
places,” it muſt have been held out, and underſtood, 
that it was going only to ſuch other places, as it might 
innocently viſit with ſuch a cargo; and to obtain a 
public certificate on my ſuch repreſentation, for a 

: cargo 


— to; be:ſold, is a groſs fraud, productive of the wol 
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cargo of this nature, going direct to Batavia, thers 


conſequences ; for by theſe means ſuch articles are 
carried to the enemy with perfect ſecurity, and with. 
out a poſſibility of interruption, which ought net ta 
be carr ied at all. This 18 A conduct to be marked 
by Danes as well as by this country, nigerrima 4 
pillo; it violates the faith of ende and un 
the confidence of nations. 

But it is ſaid, this is a deere ee and that in | 
caſes of contraband, the returned voyage has not uſual 
ly been deemed, connected with the outward : In Eure: 
pean voyages of no great extent, where the maſter goes 
out on one adventure, and receives, at his delivering 
ports, new inſtructions and farther orders, in con- 
ſequence of advice, obtained of the ſtate of the mat» 
kets, and other contingent circumſtances, that rule 
has prevailed; but 1 do not think that in diſtant 
voyages to the EH Indies, conducted in the manner 
this has been, the ſame rule is fit to be applied. In 
ſuch a tranſaction, the different parts are not to be. 
conſidered, as two voyages, but as one entire trank 
action, formed upon one original plan, conducted by 
the ſame perſons, and under one ſet of inſtructions, 
ab oo uſque'et ad mala. The whole of it is termed 
by the parties themſelves, in theſe very papers, the 
expedition, in which the returns are eſſentially. con- 
nected with the outward cargo, and all conſidered as 
compoſing one adventure, Shall I then, viewing the 
matter in this light, ſeparate for the benefit of ſuch 
parties as theſe, that which they have joined together? 
Shall I fay, that this returned cargo is ſo unconnected 


with the original ſhipment from Europe, as to receive 
, no 
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no taint of diſcredit, from the manner in which the 
have conducted themſelves in the whole of 
the outward voyage? Till I am better inſtructed, I 
ſhall hold, that parties ſetting out on' ſuch an expe- 

dition with ill faith, and purſuing that meaſure of ill 
faith up to its conſummation, in the delivery of the 
outward cargo, are. implicated in the conſequences of 
ſuch a conduct, throughout the whole ſequel of that 
tranſaction. I ſhall therefore reject the claim as to 


the cargo, on the ground, that theſe parties have, 


by their original mala fides, forfeited their fair pre- 


tenſions to be admitted to any farther proof. 


As to the ſhip, it is impoſſible not to ſee that a 


great deal of management has been uſed about that 


alſo; the maſter knows nothing about her—the-pre- 


vious hiſtory is all ſtudiouſly concealed ; I have often 
had occaſion to remark, that where a maſter will not 


hazard a conjecture about the built and hiſtory of 


his ſhip, it is a modeſty, that is not without its mean · 


ing : Perhaps it might be better if a few more inter- 
rogatories were addrefled to maſters on this point; 


Two more might be very uſeful, as, How long has 


the preſent owner been in poſleflion ? and, of whom 
purchaſed? In this cafe there is a ſtudied ſuppreſ- 


ſion of the former hiſtory by ſome perſon or other: 


The maſter is a perſon ſent from Holland; he has | 


either been kept in ignorance, or wilfully ſuppreſſes 
what he knows—the papers in the outward voyage 
are vitiated, and the deſtination has been groſsly 
miſrepreſented. If I was diſpoſed to purſue the ſtri& 


principle, the ſhip might be involved in the ſame 


ſentence which I have pronounced againſt the cargo 


—I will | 
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Commiſſion for 
-examination of 
witneſſes runs 

Jointly and ſe- 
eral, ly—A \ 
ſecond com- 
miſſion granted, 
on a ſuggeſtion 
that once com- 
miſſioner be ing 
abſent, the other 


to procced Alone. 


to be e 


had not thought 
dimſelf at liberty 


is at liberty to proceed alone. The powers unde 


but ſolely upon the ground of Mr. — refuſal to 
proceed; and I direct! it to be made returnable wen 
a month. 
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AI will not do that at preſent ; neither will E ordef 
©__ farther proof; but 1 will do what I confider myſelf 
authorized to do, I will order the orgs bill of fal 
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1* this caſe an application was made to the Court 

to iſſue a new commiſſion for the examination of 
witneſſes, on a ſuggeſtion, that the former commil- 
fioners had not executed their office; that one com- 
miſſioner had abſented himſelf, N the other had | 
declined to act alone. 


Cour.— What is the uſual practice in theſe caſey, 
if one of the commiſſioners does not attend? 


Re giftrar—Notice | is given to both comme 
and if one abſents himſelf after that notice, the other 


the commiſſion are given fointly and ſeverally. 


Court—l1 ſhall grant a new commiſſion in this caſe, 


es, 


78 
her 
der 
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nls was a caſe of a ſhip ad cargo "PEN ꝛoth Sept. Prize ſhip loſt 
by the miſcon- 


1799, on a voyage from Surinam. to Aliona, but did of the 
loſt in coming through the Needles, owing to the Pi 2 
ignorance and wilfulneſs of the prize-maſter put on vale. 
board. The cauſe now tame on, upon the claim'of 


the owner of the ſhip, for ref tution in value. 


d | 
For the claimant, Swabey and Robinſon, ſtated the. 

circumſtInces attending the loſs, from the proteſt of 

the maſter, and the evidence of a paſſenger in the 

ſhip, and contended, that it being a clear caſe of 

reſtitution as to the ſhip, and the loſs having been 

occaſioned, by the groſs negligence of the agents of 

thoſe, who took poſſeſſion, merely for the purpoſe 

of bringing the cargo to adjudication ; the principal 

captors were reſponſible to the owner for the value 

of the ſhip ; p; the caſe of the Henrich and Jacob was 1 Adm. Rey, 

relied on, in which the captor had been held re- *97 

ſponſible for a loſs happening even in the hands of 

the enemy, who had taken it out of his poſſeſſion. 


For the captor, the King's Advocate and Arnold 
prayed that they might be admitted to introduce far- 
ther evidence, and that the Court would be diſpoſed to 
ſhew every indulgence in a caſe like the preſent; in 
which, it was only under a very rigid principle of law, 
that the captor could be held reſponſible for acts, which 
took place when he was not perſonally in poileſſion, 


y OL, III. 
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Te -  Court—Itis a principle of law undoubtedly, that 

«> Mou. 

. * may operate with great rigour in particular caſes; 
enen, but it is one that the Court cannot depart from, in 
5 any degree, that ihe principal mult be reſponfible for 
| the acts of his agent. —Caſle directed to ſtand over. 


24th July. "II 
JoponnnT. = 


Sir W. Scott—This is NOOR a very calamitoul 
caſe—either to the neutral, whoſe property is de- 
ſtroyed ; or to the officers of his Majeſty's ſhip, the 
Captor, if they are to anſwer for the loſs which has 
been ſuſtained, out of their own private funds : What 

makes it more calamitous is, that the parties them- 
ſelves, on both ſides, appear to be entirely free from 
every imputation of blame; nothing could be more 
correct and meritorious than the conduct of the 
captors; at the ſame time it is a principle too clear 

to be doubted, and too ſtubborn to be bent, that 
every principal, is civilly anſwerable for the conduct of 

his agent. The original ſeizure was made on groundy 

+ --- which the Court has held to be juſtifiable; and the 
conduct of the parties themſelves was perfectly un- 
exceptionable; but under the principle that I haye 


ſtated, the reſult of this application will depend g 
the manner, in which their agent conducted himſelf, 


i the loſs is immediately attributable to him. 
It appears that the capture was made by two of 
his Majeſty's ſhips ; that the ſenior officer captain 
Church committed the' prize to the care of captain f 
Talbot, directing him to put a pilot on board, for the . 
: purpoſe of taking her through the Needles, and to , 
accompany her to Spithead. "Vhefe orders were moſt p 


eorreCtly obeyed by captain Talbot; a pilot came up, 
and 


* 
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and was ſent on to the prize, which was at ſome ſmall 
diſtance behind: Indeed it was not likely, that it 
ſhould be neglected, as captain Talbots own veſſel, 
had herſelf been in ſome danger, in getting through 
that paſſage. Theſe gentlemen appear to have done 
every thing, that could be done on their part, to ex- 
onerate them from this demand; but let us ſee how 
their inferior officer has conducted himſelf— The 
prize maſter admits: that a pilot came down, and 
tendered himſelf as ſent by one of the commanders 
to take charge of the veſſel :- The prize maſter re- 
fuſed to admit him, but he inſiſts, © that the loſs 
happened owing to the ſudden ſhifting of the wind 
and that no ſkill could have prevented it.“ What 
is the account given byi the neutral maſter, and the 


came and told the prize maſter, that he was ſent to 
take charge of the ſhip, but the prize mafter declined 
to admit him, aſſerting that he was himſelf a pilot for 
the Needles, and wanted no aſſiſtance. How was 
he a pilot for the Needles ? He was not, I preſume, 
a licenſed pilot for that navigation; he might be a good 
ſeaman, and equal to have taken the charge of the ſhip 
at ſea, in an ordinary ſtate of weather: but that will not 
be ſufficient, It is clear that the captains of his Ma- 
jeſty's ſhips entertained a different opinion of his com« 
petency, for they directed a pilot to be taken on board; 
and if a pilot was to be had, he could not excuſe himſelf 
for refuſing to take his aſfiſtance. It is farther ſtated, 
that the neutral maſter, who knew this paſſage very 


"ou 2, FX; Foc. Sie. nl Ole WAqq 0, Out CS aint 


refuſed. Is it poſſible to ſee any thing in this con- 
duct but ignorance and obſtinacy united? this account 
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well, warned him to brace his yards ſharper, but he . 


12 24th. 


paſſengers on board? They ſay, that the pilot 


k 2 e 
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kD of the neutral maſter is fully confirmed by the iſh 
Ne davit (a), of a paſſenger on board, the widow of a 
Fine 24th, Britiſh officer; ſhe ſays, © that the prize maſter re- 
* fuſed to take the pilot on board, or to give the neu- 
798 tral maſter the management of the veſſel, though he 
was repeatedly warned of his danger, and that ſhe be. 
lieves the veſſel was loſt through his want of ſkill, &c." 
Theſe facts have not been in any manner dented, al- 
though ample time has been given to contradict them. 
Under theſe circumſtances, it is impoſſible for me to 
ſay otherwiſe, than that the ſhip was loſt by the mil. 
conduct of the prize maſter. It is undoubtedly a caſe 
of calamity, miſeranda vel hofti—to be lamented by 
the claimant himfelf, if he conſiders himſelf as the 
enemy of his captors; but it is impoſſible for me to 
ſteer clear of the rule of law, that a principal is 
civilly anſwerable for the conduct of his agent. I. 
am under the neceſſity of pronouncing the neutral 
owner entitled to his property, and muſt dire& reſti 
tution to be made in value of the ſhip. | | 
Wich reſpe& to the cargo, that is claimed "> aſt 
other perſon, a merchant of Hamburgh; that may 
ſtand on other grounds ; there appears to have been 
no cauſe of ſeizure of the ſhip, but for the purpoſe 
of bringing in the cargo, which was a cargo of ef 
India produce going from the colony of the enemy; 
I ſhould certainly hold there was juſtifiable cauſe of 
ſeizure as to the cargo, and as that may reſt on other 
grounds, I ſhall direct that to ſtand over. 


* 
-Odme rn ä — 
— * * * — 


| (a) Affidavit of Mrs, Buſch, | 
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THE AURORA, Troxow Maſter. 
(Inſtance Court.) | 


His was a caſe on petition to ſuperſede a warrant, 
iſſued to arreſt the ſhip, in a cauſe of poſſeſſion. 
Againſt the warrant, Swabey—This is a proceed- 
ing to arreſt a ſhip, under an apprehenſion that 
the maſter would fail away with her, unleſs prevented 
by the authority of this Court; it is a form of action 
very ſimple in its nature, and well adapted to afford 
a ſpeedy remedy, between an owner and his ſervant. 
But where a queſtion of property is concerned, what- 
ever may formerly have been the power of this' Court, 
it has long ceded that juriſdiction to other Courts, 
and will not entertain a queſtion of property, unleſs 
incidentally arifing. The facts of this caſe are, that 
the action is brought by Mr. Whitmore as agent for 
Ruſſel and Co, ſetting forth, © that Ruſſel and Co. 
are the holders of the bill of fale:” That is not 
ſufficient. A bill of ſale alone, without poſſeſſion, is 
not held to be a ſufficient title againſt the aſſignees 
of the vendor in gaſes of bankruptcy, if there. are 
means of taking poſſeſſion, as in this caſe there 
undoubtedly were.— A perſon bringing this action 


muſt ſhew a clear conſtat of property. The warrant 
proceeds on an aſſumption, that Thomſon retains poſ- 


ſeſſion, in the capacity of maſter ; but the fact is 
otherwiſe : Thomſon ſailed from this kingdom as 
maſter and owner ; he continued in poſſeſſion in that 
character till he became a bankrupt, and then the 
meſſenger of the aſſignees took poſſeſſion. 
nees are the perſons now in poſſeſſion, and thing. 
clare themfelves ready to try the title in Mer 
K 3 durt. 


— 
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Caſe of poſſeſ - 
ſion, title of 
property not 
ſufficiently 
clear to ſuſtain 
the action 
Warrant ” 


ſeded. 


: proper perſons, and againſt i improper parties, and. on 
an inſtrument that can hardly be called a bill of falt; 
or if it were, when there are means of taking aQual 


the other contracting party; it cannot be ena 


Ehe title under which poſſeſſion of the veſſel is 


CASES DETERMINED IN THE | 
Court. Would the Court take the ſhip out of the 
— hands of the meſſenger of atiather Court? certainly 


not. It is a ſuit brought in its preſent form by i im. 


poſſeſſion, that alone would not be a c:n/tat of pro- 


perty, ſufficient to induce the Court, to proceed upon 
e eee „ « 9s | 


| [Cort—1 know it is held ſo in Chancery: : But ary 
there any caſes, in which the Court of Admiralty h 
held it to be neceffary, to auer up a e bon 
by immediate poſſeſſion ?] 


xt 

Stoabey—This is not -ſtrialy an | hypothevatioh | 
bond; by the inſtrument the maſter does not bitid 
the ſkip, but himſelf and his executors, engaging te 
ratify a bill of ſale on his arrival in England; till chat 
time Ruſſell & Co, reſt on the perſonal ſecurity d 


as an enen bond. 
On the other ſide, the Ki ing? s Advocate and 1 


claimed, is an aſſignment made to foreign merchants 
by the maſter, being alſo the owner of the ſhip. The 
object of the contract, appears on the face of it, ta 
have been, to give the perſon lending money for the 
purpoſes of the ſhip, a lien on it; and for that pur- 
poſe an aſſignment was made of the real title; 3 if the 
money advanced was leſs than the real value, i it will, to 

ount, {till operate as a lien on the veſſel, bug 
equity of redemption, on the part of the ori 


for of thoſe chiming under him. "The value 


the 


mon COURT-OF ADMIRALTY. 


the conſideration. cannot be made 2 ground. to vacate 
the ſubſtance of the obligation... The contracts of maſ- 


their veſſels, are highly beneficial to the intereſts of 
commerce, and as ſuch, are ſtrongly ſupported by 
Courts of Law; this being one of thoſe contracts, 
the parties are entitled to the aid. of the mm | 
e eee Wi e In 10 Td 
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Sir W. Scott—This is. the 2 of a vefiel a again 
which a warrant was granted at the application n of. 
reſpectable merchant of this town, Mr. Ihitmore, 
deſcribing himſelf, to be the agent of Ruſſel and Co. 
merchants of Liſbon. Whether theſe gentlemen 
are Engliſh merchants or not, does not exactly appear, 
though I have very little doubt they are Britiſh ſub- 
jects. However, I will conſider the tranſaction with 
reference to both thoſe characters. The affidavit of 
Mr. Whitmore ſtates, “ That he is the agent and cor- 
reſpondent of Meſſrs. Rufſel and Co, of Liſbon ;_ that 

he has been informed that F. Thom/on. maſter and 
owner of the ſhip Aurora is largely indebted to Meſſrs. 

Ruſſe! and Co. of Liſbon, for monies advanced for 
the uſe of the ſaid ſhip.” A good deal has been 
aid of the aſſiſtance which this Court is defirous of 
giving to maritime contracts made abroad for the 
ſervice of the ſhip, under circumſtances of preſſing ne- 
| ceſſity. But neither in this bond, nor in the account 
given in the affidavit, is there any mention made of 
any of thoſe circumſtances, which induce the Court 
to uphold, with ſo high a hand, the validity of con» 
tracts made under ſituations of difficulty and diſtreſs. 
The ailidayit goes on to ſtate, © that as u 


* 24 for 
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ters made in foreign countries, for the neceflities of Fer | 


ita 8 


The | «i the ſaid debt, the ſaid J. Thomſen did, on the 


AvionrA. 
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20th day of June 1798, execute 2 bill of fale or 


Pune 28th; coriveyance of the faid ſhip to the ſaid Ruſſel and Co. 


K 


1800. 


which bill of ale is atteſted by the Britiſh vice conſul, 
c. and he further ſaith J. Thom/on has become 
* infolvent without haying diſcharged the debt Pager the 
ſecurity of which, to the extent' aforeſaid, the faid 
bill of ſale was given; that the ſaid ſhip is now lying 
in the port of Falmouth ; that the agent « of the ſaid 
Rue v/ſel and Co. is deſirous of diſplacing the ſaid Charles 
homſon from the command of the 1d ſhip, but that 
by 16 the aid of this Court to arreſt the veſſel, the 
deponent i is apprehenſive that the faid James Thon- 
ſon will fail away therewith from the port of Fu. 
"mouth, to the great injury « of the fald Ruſſei and 
Co. who have become the lawful owners of the | 
aid ſhip.” '—Theip whole right depends, on then 
title as owners; they are deſcribed as the actual and 
lawful owners : if they are not the actual ownery, 
whatever other 5 they may have, whe: 
ther as bottomry bond holders or otherwiſe, on 
which I cannot now decide, J could not adminiſter 
the remedy which belongs ſpecifically to bottomry 
bonds, under the preſent form of ation, in which. 
the parties have” choſen to proceed: If this inſtri 
ment is not a bill of ſale, it 1s nothing for the pur. 
poſe gf this action; I muſt then look at the form 
of the inſtrument, It is well known that it was 
formerly held, for a very long time, and down to no 
very diſtant period, to be within the juriſdidion of this 
Court, to examine and to pronounce for the title of 

| ſhips on queſtions of ownerſhip. ' It was not till ſome 
time after the- Reſtoration, I believe, that it was in⸗ 
formed by other courts that it belonged excluſively 
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man COURT OF ADMIRALTY. 
to them; fince that time the Court has been very 
cautious not to interfere at all in queſtions of this 
nature. Where the conſideration of property ariſes 
incidentally, and in ſuch 2 manner as is not diſputed 


between the parties, the, Court can hardly be faid 
to judge on the matter of property, as being a matter 


of queſtion. 


With reſpe& to the confla of property in the oaks 
caſe ; the bill of ſale (a) recites the transfer, and in the 


fame deed Themſon binds himſelf in a bond of 1200 . 
to confirm and ratify the ſale, when called upon ſo to 
do, The houſe of Rigſel is ſettled in the factory at 
Liſbon, and as fach they are entitled to hold a s 


1 I 2 
no N N — 


(a) I the faid * Thomſon, for and in . of the 


ſum of 600 /. ſterling, &c. have ſold, aſfigued, and ſet over unto 
Charles Ruſſel and Co. of Liſben, merchants, their executors, ad- 
miniſtrators, and aſſigns, for ever, the Britiſh ſhip or veſſel called 
the Aurora, &c. in the ſtate in which ſhe now lies, to have and 
to hold, &c. unto the ſaid Charles Ruſſel and Co. their executors, 
adminiſtrators, and aſſigns for ever, as their own proper goods, 
and to their own proper u/er for ever; and I the ſaid James: 
7hom/on do for myſelf, my heirs, executors, and. adminiſtrators, 
covenant, &c. [that he was rightful owner] ; and that it ſhall 


and may be lawful to and for the ſaid Charles Ruſel and Co, 


their executors, adminiftrators, and aſſigns, from time to time, 
and at all times hereafter, quietly and peaceably to have, hold, 

and enjoy the ſaid ſhip or veſſel, and all other the premiſes hereby 
granted with the appurtenances, without any let, moleſtation, 
diſturbances, or depial of me the ſaid James Tbomſon, my execu- 
tors, adminiſtrators, or aſſigns, or of any other perſon or perſons 
whatſoever lawfully claiming, or to claim from, by, or under me, 
them, or any of us, (free from incumbrance); and I the ſaid 
James Thomſon do hereby bind and oblige myſelf in the penal ſum 


of 12001. feerling money of Great Britain, to confirm and ratify the 


aforeſaid ſale in England; when called upon by the ſaid.( Charles 
Ruffel and Co. gr their agent or agents, 
Loth June 1798, 


under 
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Tix under che Britiþ navigation laws. They Fey: there, 
dee appear in this caſe as Brizz/h merchants; and 
Jia, if they are to be conſidered. in that character, ag, 
e. body can ſay, that this is a valid title deed of a yelle], 
as between Britiſh merchants, The former owner i 

left in poſſeſſion; the ſhip fails under her former regil- 
„ ter, and the contract appears to be only executoty, 
A and dependant upon the perſonal faith and credit of 
5 the party. I think it is more than this Court will 
take upon itſelf to. pronounce, that this is a clear 
and abſolute conveyance between Briti/bh ſubjeQs(a}, 
But it is argued that they are to be confidergd 
as foreigners—Of this no proof is given: Their 
names, and the circumſtance of their reſidence, create 
a probability that they are Britiſh f ſubjets—But ſup⸗ 
poſing them to be Portugucſẽ ſubjects, can I con- 
ſider this inſtrument to be a good and valid. bil 
of ſale, transferring the title of this veſſel to them, 
if it ſtill continued to navigate as a Britiſh veſſel, 
under a Britiſh title, and a Britiſh regiſter ? ? If t 
are to be conſidered as foreigners, there wo 
be, in this proceeding a fraud committed on the 
Britiſh navigation a&; to which this Court would 
certainly not lend its countenance. She ought to 
have been converted into a Portugue/e veſſel, and 
documented as ſuch.— Then in what character can 
I conſider theſe perſons as being in poſſeſſion gt 
this veſſel, as the real and undoubted owners ? As 


* 
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(a) 26 Geo. 3. c. 460. f. 17. In the transfer of any ſhip belonging 

to Britiſh ſubjects, to other Britiſh ſubjects, in whole or in patt, 

the certificate of the regiſtry muſt be recited accurately and # 

length, otherwiſe ſuch bill of ſale ſhall be null and void. ——There 
was no mention of the 88 in the preceding bil of ſale. 

Britiſa 
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title, the validity of which, the aſſignees under the 
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Britiſh ſubjeQs, they could not rely on this inſtrument, The 

as 2 clear indiſputable conveyance. according to our ae 
law: as foreigners, claiming the property of this — 
yeſſel continued in the Briti/þ trade, and in a Britiſb | 
name, they are chargeable with fraud. Does not this 

dilemma ſtrongly point out the nature of the con- 

tract, and mark it to be only a ſort of collateral ſe- 

curity, intended to operate till the aflignnient of the 

veſſel could be made abſolute to them? It is at 

preſent not an actual aſſignment, but a ſecurity for 

a debt, a diſputable, or an incomplete, and inchoa 


bankruptey expreſs themſelves willing to try, in a 
proper court. It is fit that it ſhould be tried in the 
Court of Chancery, where the general intereſts of 
this man's eſtate, are at preſent under litigation. 
The preſent action being to diſpoſſeſs the maſter, at 
the ſuit of an owner, it is impoſſible for me to ſay 
that there is a ſufficient conſtat of property for that 
purpoſe eſtabliſhed; I am therefore diſpoſed to . 
ſede the mee ſuperſeded. 


* —— Ss Fu Sth 
THE DAIFJIE, Soarinc, &c. 


HIS was a queſtion ariſing on two Dutch ſhips, hormone. of 8 


taken 7th May 1800 on a voyage from the Texel Texel to a- 
to Huſbing; and claimed, as being under the protection — 
of a cartel, going to Fluſhing, for the purpoſe of tak- 51,9" dem to 


ing on board ſome exchanged priſoners, to convey Ls 


h F h — 
em to Envlan - The extent o 
8 d. the protection of 
. carte}, how con- 
Juromenr. ſidered. 


Sir V. Scott. Theſe are two Dutch RF cap- 
tured on the 7th May, and claimed as cartel ſhips: 
33 
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= >. ,. The queſtion is, whether from the circumſtance, 
—— under which they were taken, they are to be conſider. 

be ed under the protection of that character or not. It 
is a practiee (a) of no very ancient introduction among 
the ſtates of Euyope, to exchange priſoners of war 
in this manner; it has ſueceeded to the older practice 
of ranſoming, which ſuceeeded to the ſtill more an- 
cient practice of killing, or carrying them into cap» 
tivity—I ſay it is a practice of no remote antiquity, 
-decauſe, on looking into Gromus, I, find not à word 
of exchange, in the ſenſe in which we are now ſpeaks 
ing of it.—It is a practice, therefore, which, at leaſt as 
far as his writings ſeem to indicate, was not of. very 
familiar and general uſe in his time, though perhaps 
not altogether unknown: it is however of a nature 
highly deſerving of every favourable conſideration, 
upon the ſame principles as are all other commercig ball, 
by which the violence of war may be allayed, as far u 
is conſiſtent with its purpoſes ; and by which, ſome. 
thing of a pacific intercourſe may be kept up, which, in 
time, may lead to an adjuſtment of differences, and end 
ultimately in peace. At the ſame time, it is highly 
proper, that it ſhould be conducted with very delicate 
honor on both ſides ; fo as to leave no ground of ſuſpi- 
cion, , that a practice introduced for the common bene. 
fit of mankind, ſhould be made a ſtratagem of war, or 
4.0 become liable to fraudulent abuſe: I preſume the terms 
of cartel, are uſually ſettled by agreement between 
the two ſtates ; in the preſent inſtance, we are not 
informed what thoſe terms of agreement are; if 


— 
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(a) For ſome obſervations, on the probable period, when, this 
practice began to aſſume a regular form, amongſt the ſtates of 
urape-vſee Appendix, A. 

h they 
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they appeared, there might perhaps be no queſtion 
left ; perhaps the very letter of it might decide the 
preſent caſe; or, ſuppoſing it not to be within the 
letter, it might ſtill be within the ſpirit of the agree- 
ment, liberally conſtrued. Judging, without ſuch 
information, and on general principles, I muſt lay 
it down as clear, that ſhips are to be protected in 
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this office, ad eundum et redeundum, both in carrying 
priſoners, and returning from that ſervice Whether 


there is any ſtipulation uſually made, as to the ſpecies 


of ſhips to be eraployed, does not appear; I ſhould 


rather underſtand from the return made by the 


tranſport board, that there is not any ſtipulation on 
this point; and perhaps it may be immaterial, whether 
they are merchant ſhips, or ſhips of war, that are fo 
employed—It may indeed be poſſible to put an ex- 


treme caſe, in which the nature of the ſhip might be. 


material; as, if a fire-ſhip was to be ſent on ſuch 
ſervice to Portſmouth or Plymouth; though ſhe had 
priſoners on board, ſhe would undoubtedly 'be an 


unwelcome viſitor to a naval arſenal, and her par- 


ticular character might fairly juſtify a refuſal to ad- 
mit her; but, in general, the nature of the veſſel 
does not appear to be of conſequence. 

A particular circumſtance in this caſe-is, that theſe 
veſſels were not actually employed as cartel ſhips, nor 
taken in trafectu either way, either going, or returning, 
between the ports of the two belligerents ; they were 


not in the actual diſcharge of thoſe functions, which 


would entitle them to protection eundo et redeundo, 
for they were going from the Texel to Fluſbing, there, 
as they ſay, to take the priſoners on board. It is 
the employment, and not the future intention, that 


protects; they aſk protection therefore beyond the 


7 reach 
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ne reach of the ſtrict principle, which allowe it ah 
ae — eundo and redeundo. 1 think however that the pro- 
Judy Ih, tection may be not improperly extended, if it appears 
. that they had in any manner entered upon their fune- 
05 tions, by being put into a ſtate of actual preparation, 
and equipment for their employment. Suppoſe thut 
fuch ſhips had been found in the Texel, laſt year, upon 
our expedition into Holland, actually fitted up for 
this uſe, and by being ſo fitted, unjitted for other 

_ uſes; I think 4 would have claimed a favourable 
confideration, although they had not a priſoner on 
board. The paſſage of ſhips from one of their own 
ports to another is liable to more ſuſpicion. If the 
protection of cartel were univerſally allowed in ſuch | 
caſes, it would give the enemy the means of con- 
centrating his force without moleſtation— lt is ſaid, 
that this is a ſubject, on which ſuſpicions are not 
to be indulged, and that the ſtricteſt delicacy ii 
to be obſerved on both ſides but ſuch an em-: 
ployment of a veſſel does in ſome degree nexeſ- 
ſarily beget ſuſpicion; and the beſt way to avoid 
ſuſpicion is to do nothing that excites it. If it is 
ſaid that ſuch a voyage as this, between the ports of 
Helland is to be allowed, under the privileges of cat- 
tel, where are you to ſtop? I am informed, a caſe 
has occurred, in which an attempt was made by this 
very Dutch government, to get home their ſhips from 
Norway, under a pretence of this ſame nature may 
veſſels be brought under this pretence from the E 
Indies? or where can the line be drawn? It is ſaid 
that it was abſolutely neceſſary, and that neceſbty 
jiuſtifies itſelf—but no ſuch neceſſity is ſnewn; it i 
hardly poſſible that there could have been any diffs 
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culty in finding fipping at Fluſbing — neceſſity being 
out of the caſe, I will venture to lay it down, that a 
ſhip gong to be employed as a cartel ſhip, is not pro- 


tected by mere intention, on her way from one port 
to another of her own: couutry, for the purpoſe of tak. 


ing on herſelf that character, when ſhe arrives at the 


latter port. In ſome caſes perhaps, ſuch a neceſſity 
may occur ; but then what is the meaſure to be pur- 
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ſued? it 18 9 in ſuch caſes, and it is proper, to apply 


to the commiſſary of priſoners reſiding in the country 
of the enemy, and to obtain a paſs from him. From 
this practice alone we may infer, that ĩt is not the em- 
ployment, that is held to convey a neceſſary protec- 
tion in theſe caſes ; but that the ſecurity is derived 
from the ſpecial ſafe conduct, which would be un- 
neceſſary, if the mere ſervice were ſuſſicient It ĩs a 
precaution moſt reaſonable, that ſuch a ſafe conduct 
ſhould be obtained; and I cannot conſider it, as de- 
pending on any particular adherence to form, on the 
part of this country, noreas being peculiar to our 


government, in any manner, to expect, that * a 


caution ſhould be obſerved. 

At the ſame time, if theſe ſhips were going in 
perfect good faith on this ſervice, and had ventured 
out to ſea, under à rehance of being protected by 
the nature of their ſervice, though it muſt be con- 
ſidered to be a raſh ſtep, it would be too ſtrict, to 
hold them liable to the penalty of confiſcation. The 
queſtion, therefore, reſolves itſelf into a queſtion of 
fact; whether there was on the part of thoſe intruſted 
with the management of this buſineſs, an honeſt 
Perſuaſion, that in going to Fluſhing on this ſervice, 
they ſhould be protected? If ſo, I ſhould not-be diſ- 


poſed 
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they appear clothed with the ufual marks of cartel 


and, perhaps, till after the knowledge of it, | The 
capture was made on the gth of May ; the firſt letter 


patched, when the functions of his office were to 


litary hoſpital, and might, on account of their health, 
require more than ordinary accommodation. It! i 
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poſed. to hold them liable to the 8 4. con/ 
fiſcation. Then what are the particular circumſtance; 
of their ſituation? They have inſtructions on board 
from their own government, and they had an Engliþ 
enſign hoiſted, when they were addrefled : ſo far 


ſhips ; though the latter circumſtance does not weigh 
much. The objections that have been taken are, 
that they did not communicate with the adverſe go- | 
vernment, to give notiee, that theſe ſhips were to be 
fo employed. This, I have ſaid, might be a raſh and 
imprudent negligence on their part, but it is not 
deciſive againſt them, to ſhew that they were adding 
fraudulently. It is beſides ſtated to me, that then 
is no Engi % commiſſary reſiding in Holland, which 
takes off, in ſome degree, from the force of this ob- 
jection. It is farther urged, that notice was not 
ſent to their own agent here, till after the captur, 


that was written to him, is of the gth of May, and 
the ſecond of the ioth, both reaching him at the 
ſame time—but perhaps it was not thought neceſſary 
to write to him, till the veſſels were actually di- 


begin. It is faid, the ſize of the veſſels is diſpro- 
portionate to their employment, and that they wer 
larger than ſuch ſervice required; but one is an ad 
Eaft Indiaman, which had been lying ſome time 
the Texel; and it is to be obſerved that the perſom 
employed. to navigate her, were taken out of the mi 
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to be conſidered alſo, that priſonets were to be brought 
back, and therefore perhaps the ſize. might not be ill 


ed, that they had a quantity of ſhot on board — but as 
I underſtand, for the purpoſe of ballaſt only: The quan- 

tity is not large, not more than 12 tons out of 1503 
and it cannot be conceived, that ſuch an article might 
not be carried as conveniently, for any ſiniſter purpoſe, 
from the Texel to Fluſbing, by their own inland na- 
vigation ; as to the manner of ſtowing them, in 
ſand and gravel among. the ballaſt, it is, I preſume, 
the uſual way of ſtowing ſuch articles, when they 
are not faſtened down with cramps. It is ſaid, the per- 
ſons on board did not conduct themſelves conformably 
to their inſtructions, they however appear to have done 
ſo ſufficiently ; or at leaſt if there was nothing indicative 
of a hoſtile intention, I ſhould not be diſpoſed to draw: 
an unfavourable concluſion, from flight circumſtances 
of behaviour. It is faid, they had not their Engiiſb 
colours fiying—bur they.hoiſted them on being ad- 
dreſſed; it is ſaid alſo, that they did not ſtop on the 


adapted to all theſe circumſtances. Again, it is object 
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enquiry of our cutter, to give an account of them- 


ſelves—This again was an imprudence, as it might, 
perhaps, have prevented all this difficulty; but I do 
not think it amounts to any thing more. Theſe are the 
principal circumſtances on which objections are raiſed, 
to ſhew that they were not aCting in a bond fide pur- 
ſuit of the cartel character and office. There are, 
I think, on the other ſide circumſtances indicating a 


fair and honeſt intention. The quality of the ſnips 


Is ſomething ; they appear to have been old Eg In- 


diamen, which had been laid up, and might be ex- 


tremely fit for this ſervice, and for n any other. 
VOL, 111, E In 


% 


* 


146 Css DETERMINED IN THE! 

"The In the next place, they were in ſome degree of pre. 

De . paration, and therefore entitled to the benefit of the 

Jh, ab. principle, which -I have thrown out on that point, 

re, ax, Every gun was taken out; they ſhewed no meaſure 

of offenſive operations to th little Engl ih veſſcl that 

was hovering about them. I do not obſerve'that it 

has been ſtated in argument that any particular view 

of hoſtility was to be anfwered by their repairing to 

Fluſhing. - The officers on board poſitively Iwear, 

„ they were going as cartel ſhips. They mult 

either be affected with ignorance or wilful fraud; 

credit muſt be given to their repreſentations. The 

character of enemy does certainly admit of ſtratagem 

and artifice to a certain extent, yet not upon - ſuch 

occaſions as theſe; on ſuch occafions the moſt ſcru. 

| pulous attention to good faith has always been ob. 

= ſerved by the old governments of Europe, "agreeably 

| co the ſyſtem on which the affairs of Europe have 

deen happily conducted for a great length of timb. 

There are indeed new governments, that have omit: 

ted no opportunity of expreſſing themſelves adverſeij 

to all rules on which the old ſyſtem has been founded; 

and it may be doubtful, how far they are diſpoſed to 

conform in practice to thoſe ancient principles: But 

they ſhall! have an example at leaſt to ſhew them, 

that the ancient governments ſtill adhere, with the 

molt delicate attention, to all the principles on which 

the public affairs of Europe have hitherto been ma- 

naged : They ſhall ſee, that it is their intereſt to fe- 

ſpect that ſyſtem, whatever views they may have had 

in affecting to treat it with indignity and contempt. 

Theſe are the conſiderations on which I ſhall 

dre theſe. veſſels to be reſtored ; at the fame. _ 
Im 
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I muſt ſay, that there has been much raſhneſs and 


imprudence. The whole of the trouble and expence 
of theſe proceedings, has been occaſioned by the 
irregularity of their conduct. It is but fit that this 


expence ſhould fall upon them ; therefore I reſtore 
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theſe veſſels ſubject to the payment of the expences 


of this ſuit, 


THE JUFFROW MARIA SCHROEDER, 
GREENWOLD Maſter. 


' #15 was the cafe of a Pruſſian veſſel, taken 14th 


June 1799, on a voyage from Rouen to Altona, 
and proceeded againſt, for a breach of the blockade 
of Havre. On a former hearing it had been con- 
tended on the part of the claimant, that the blockade 
was to be conſidered as relaxed; and an application 
was directed to be made to the Admiralty for infor- 
mation reſpecting the continuance of the blockade 


Jh 15th, 
1800 


Blockade of 
Havre —Plea of 
remiſſneſs in the 
block ade force, 

how far availing 
ſhips permitted 

to go in, or out, 
and taken aſter- 
wards in a ſub- 
ſequent part of 

their voyages 


of Havre. A. certificate was now produced from 


the Admiralty in theſe words: “ Certifying. to the 
Right Honourable Sir William Scott, Judge of the 
High Court of Admiralty of England, that the port 
of Havre de Grace in France, and the other ports 
of the Seine, were ordered to be blockaded by his 
Majeſty's ſhips on the 28th of February 1798; and 
that ſuch blockade has not ſince that time been 
raiſed or relaxed, by any orders from the right ho- 
nourable the Lords Commiſſioners of the Admi- 
ralty, to his Majeſty's cruizers ; but the ſaid port has 

L 2 | been 


be 


Jurrzow | 
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_ uſually inflicted on the breach of a blockade, can in 
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been, and ſtill continues to be i in a ſtate. of blockade 
Fuly 4th, $300,” 


On the part if the claimant, Laurence —This' is one 
of a claſs of caſes in which the Court has directed 
an enquiry to be made reſpecting the manner in 
which the blockade of Havre has been kept up. 
From the facts that now appear, and the general 
principles of law applying to them, it is evident that 
no blockade can be conſidered to have exiſted againſt | 
theſe veſſels; and conſequently that the penalty 


no way attach on them, To conſtitute the legal 
effect of a blockade, two things are held to be ne- 
ceſſary: that an actual blockade ſhall exiſt, and that 
ſome notification ſhall be given of it, either by public 
declaration to foreign ſtates, or by notice and warn- 
ing to the individual ſhip charged with breaking it: 
of theſe. the actual blockade is the moſt eſſential; 

ſince without that a notification , avails nothing, as 
it has been held by the Lords of Appeal in the caſe 
of the proclamations iſſued by our commanders in 
the Weſt Indies, and publifhed afterwards by our 
miniſter in America, It may be laid down as a 
fundamental principle, that it is neceſſary ſome actual 
blockade ſhould exiſt ; and that a notification 18 not, 
of irſelf, ſufficient to raiſe the preſumption'of a block- 
ade—Much leſs can. this effect be attributed to ſuch 
a notification as the preſent, confined in its terms to 
a particular object, and proſpective in its operation; 
as it now appears, that although the public declara- 
tion was made the 23d February, no orders were 
given to our cruizers for carrying it into execution 


till the, 28th. The object of this blockade being 
confined 
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confined to the purpoſe of preventing the invaſion, 
with which this kingdom was then threatened (a); 
there is no reaſon to ſuppoſe, that it was intended 
to be continued, longer than the particular reaſon 
exiſted, So ſoon as November 17 98, we learn from 


ſo great an authority as Lord Duncan, in the caſe of 


the Neptunus, Hempel, (2d Adm. Rep. p. 110.) that 
no blockade 'of Havre was known to the navy to be 
then exiſting ; from that period through the ſpring 
and ſummer of 1799, veſſels are invariably permitted 
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(a) The underſigned Secretary of State of his Britannic Ma- 
jelty has received his Majeſty's commands to acquaint Mr, King, 


Miniſter Plenipotentiary of the United States of America, that 
the King, apprized of the preparations which are making at Havre 


de Grace for the invaſion of theſe kingdoms, has judged it expe- 


dient to avail himſelf of the ſuperiority of his naval forces with- 


out delay, for the defence of his dominions, and the protection of 
his ſubje&s ; and for this purpoſe to eſtabliſh the moſt rigorous 


blockade at the entrance of that port, and the other ports of the 


Seine, and to maintain and enforce the ſame iu the ſtricteſt man- 
ner, according to the uſages of war acknowledged and obſerved in 


ſimilar caſes, 
Mr. King is therefore requeſted to apprize the American con- 


ſuls and merchants reſiding in England, that the abovementioned 
ports are, and muſt be conſidered as being in a ſtate of blockade; 
and that from this time no neutral veſſel can be ſuffered to enter 
them upon any conſideration, or under any pretence whatſoever ; 
and that all the meaſures authorized by the law of nations, and 
the reſpective treaties between his Majeſty and the different neu- 
tral powers, will henceforth be adopted and executed with reſpect 
to veſſels deſtined for the ſaid ports, or ſuch as ſhall attempt to 
enter them after this notice. 
(Signed) GRENVILLE, 
Downing-Slreet, | 
23d February 1798. 
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appears to have been taken on the ground of block; 
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to paſs in and out. Many veſſels were topped. 4 
examined as to the property of the cargo, and the 
deſtination, and on other points; but no objection 


ade; ſome were proceeded againſt on other grounds, 
and others were releaſed, The preſent ſhip went in 
in May 1799, having been met by the Stag frigate, 


and ſuffered to paſs unmoleſted ; ſhe came out again 


on the 14th of June, and ſaw no ſhip for 48 hours, and 
was ſeized at laſt off the North Foreland, by the Camper- 
down cutter—the cireumſtances attending the cap- 
ture all ſhewing, that the ground of ſeizure was not 


in any way connected with the blockade. In the 


latter end of June, and in the beginning of July, the 


Vrow Barbara was ſuffered to go in, and to come 
out of Havre; and was ſeized off the North Foreland 


by the Harpy. On the 21ſt June, the Thuiſken com. 
ing out of Havre was boarded, and carried to the 


commanding ſhip of the ſtation, the Penelope, where, 


after being examined ſhe was releaſed, and her dil 
charge was endorſed on the papers ; ſhe was after- 
wards taken in the proſecution of her voyage, off the 
Lizard, On the 11th July 1799, the Henricus was 
ſtopped going in by an Exgliſb cutter, and releaſed; 


afterwards the Dutcheſs of York frigate coming down 


examined her, and let her go in'; but on the 8th of 
September, as ſhe was coming out, the fame frigate 
ſeized and detained her. In the intermediate time 
between theſe periods, it is to be obſerved, freſh or- 


ders were received from the Admiralty—the captors 


have produced orders given by the Lords of the Ad- 
miralty on the 17th-Augu/? to the captain of the Ata. 
lanta, directing him „ to take the Beover under hi 
command, 
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command, and proceed as expeditiouſly as poſſible 


ſhips he ſhould find on that ſtation, for the purpoſe 
of blocking up the coaſt, and watching the motion 
of the enemy, and protecting the ifland of St. Mar- 
cou, till farther orders :*” Theſe orders are perfectly 
conſiſtent with the conſtruction, that had been put 
upon the former notification, as not interfering with 
the free paſſage of neutral veſſels; and ſo they ap- 
pear to have been conſidered by this gentleman'; for 
in another exhibit that has been introduced in the 
Henricus, (the affidavit of the commander of the Ata- 
lanta, ſtating the ſubſtance of his correſpondence with 
Mr. Nepean), it appears he informed Mr. Nepean, 
that he had examined a ſhip going in, and ſuffered 
her to paſs, &c.“ as an ordinary occurrence The 
date of that letter is of the 13th September; about that 
time it was, that an enquiry was directed to be made by 
this Court—After the queſtion had been mooted 
here, a different conduct ſeems to have been pur- 
ſued : on 27th Sept. Mr. Nepean writes to this officer 
in theſe terms I have the command of the Lords 
Commiſſioners of the Admiralty to inform you, that 
you are not to permit any veſſel whatever to enter 
Havre.“ This is to be conſidered as the firſt de- 
claration ſince Nov. 1798, that Havre was con- 
ſidered to be under a mercantile blockade; the firſt 


forces employed on that ſtation expreſsly contradicts 
it.— Till the 10th of October 1799, after the receipt 
of theſe latter orders, no inſtance occurs in which any 
one witneſs ſaid, he was ſtopped on account of the 
blockade; ſince that period there is no inſtance in 
L 4 which 


off Havre, there to take under his command the 
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tion: That being the caſe, the effect of the blockade 


tual relaxation, but that they had iſſued no orders to 


CASES DETERMINED IN THE 


Which the witneſſes do not give that reaſon for thei 
detention; till Auguft, when ſomething like a renewal 
iſſued; the blockade is to be conſidered as totally re. 
laxed; which alone by the law of nations is held to 
operate as a legal ceſſation. Bynker/hoeck, reaſoning 
on the pretenſions, and the practice of his own:coun. | 
try ſays :—That a blockade is r in. 48 
ſegnius oræ ubſervatæ fuerint. 

In this caſe, where the original motive of a 
blockade was to prevent invaſion; when that danger 
had ceaſed, a general remiſſion of the actual blockade, 
is ſtill more naturally to be conſidered as a final ceſſa. 


can not be renewed without ſome declaratory act; 
veſſels ſeized during the period of relaxation, on other 
grounds, and after having been releaſed on all enquiry 
connected with the blockade, are not to be dragged 
back into the penalty of that offence, when no- 
thing is produced but a negative declaration of- the 
government, which ſtates, not that there wat no ar- 


that effect. The fact of an actual remiſſion as to 
theſe veſſels, is fully proved; and that alone is fut- 
ficient to diſcharge them ow the offence and pe 
nalty. 


JupoukxNr. 


Sir V. Scott. — This is the cafe of a tip taken on 

a voyage from Havre to Altona; all the papers ex- 
preſs that the ſhip came from Havre, and there is 
no diſſimulation of that circumſtance: The maſter 
on his examination ſays, „that he does not know 
for what reaſon he was taken;“ but it is not necel 
ſary 


* 


* * — * 


RR. AM 6. . r 4 ax. / © 20, ati. i» 


nion COURT or ADMIRALTY. 


fary that the captor' ſhould have afligned any reaſfen ww 


at the time of capture; he takes at his own peril, 


and on his own reſponſibility, to anſwer in coſts and Sc**ovorx: 
damages, for any wrongful exereiſe of tlie rights of 3. « 
capture.— At the ſame time it may be a matter f W wꝗ 


convenience, that ſome deelaration ſhould be made; 
becauſe it is poſſible, that if the grounds are ſtated, 
it may be in the power of the neutral maſter, to give 


ſuch reaſons, as may explain away the ſuſpicion that 
is ſuggeſted. It may therefore be convenient to bot 


parties, but it is not abſolutely neceſſary; it is not a 
duty incumbent on the captor to ſtate his reaſons; 
much leſs it is to be argued negatively, that becauſe 
no mention was made of the blockade, at the time of 


capture, it muſt neceſſarily have been unknown to 


both the parties, 1 a 4 

In the depoſitions, the neutral maſter ſwears very 
poſitively to his own ignorance of the fact of block- 
ade, and ſtates ina very ingenuous manner the courſe 


of his late voyages, © that he had been from Meme? 
to Sandwich, that he failed from thence for Emden 


but was prevented by winds, and went to, Bourdeaux, 
from thence to Havre, and was now proceeding from 
Havre to Altona, having never broken a blockade, 
nor received any notification :** and in this account 
he is ſupported by another witneſs.— However, the 
fact turned out to be, and the captors had a per- 
fect right to avail themſelves of it, that Havre was 
in a ſtate of blockade; and though this veſſel had 
paſſed the blockading force, and was taken by a 


| cruizer not employed on that ſervice; yet, it has been 
held by the Court (a), that where a ſhip has contracted (a) 2 Adm.Rep, 
the guilt by failing with an intention of entering a f. 1% K 130. 


blockaded 
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ing the military operations of the enemy, and pre- 
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 blockaded port, or by ſailing out; che offence is not 
pürged away till the end of the voyage; till that 


Schsepzz. period is completed, it is competent to any cruizers | 


to ſeize and proceed againſt her for that offence: If 
therefore. the fact is proved, that the ſhip had violated 
a blockade, there can be no doubt but that this cutter 


Will be entitled to the benefit of it againſt her. 


It is perfectly clear, that a blockade had taken 
r ſome months before; and that the notification 


was communicated to the claimant's government, not 


only, that a blockade would be impoſed, but of a 
moſt rigorous kind, A blockade may be more or 
leſs rigorous, either for the ſingle purpoſe: of watch- 


venting the egreſs of their fleet, as at Cadix; or on a 
more extended ſcale, to cut off all acceſs of neutral 
veſſels to that interdicted place; which is ſtrictly and 


properly a blockade, for the other is in truth no 


blockade at all, as far as neutrals are concerned. It 
is an undoubted right of belligerents to impoſe ſuch 
a blockade, though a ſevere right, and as ſuch not 
to be extended by conſtruction ; it may operate as a 
grievance on neutrals, but it is one to which, by the 
law of nations, they are bound to ſubmit: Being 
however a right of a ſevere nature, it is not to be 
aggravated by mere conſtrudion. 

The notification in this inſtance declared, that the 
blockade was to be of the moſt rigorous kind. The 
Seine was to be perfectly ſealed up; no ingreſs or egrels 
was to be allowed ; the blockade was to be as complete 
as the blockading force could make it. This was the te- 
nor of the notification given to foreign governments; 
and I cannot entertain the leaſt doubt, that the or- 
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formable to it. It is impoſſible to ſuppoſe, that the 


orders for carrying into. effect a great meaſure, ſo ma- 


terially affecting other ſtates, would not be'given by 
government with the utmoſt exactneſs. When ſuch 
meaſures are impoſed it might be a matter of con- 
venience, if ſome notification was given to this Court, | 


which is ultimately to decide, on the conſequences 


reſulting from it—It might be defirable alſo, that our 
fleets in other ſtations ſhould be apprized of it; but 


theſe are conſiderations of convenience and pradice, 
no way interfering with the effect of the notification 


that has been made, and the means that have been 
taken, to carry it into execution. It is impoſſible to 


ſuppoſe that thę communication, ſo made by the go- 
vernment to the Board of Admiralty, was not acted 
upon by the Admiralty with equal exactneſs; no 
one who knows the manner in which that Board 


has at all times been conducted can doubt, that the 


orders for carrying ſuch a meaſure into effect were 
framed and delivered to our cruizers on that ſtation, 
with the utmoſt diſpatch and preciſion. —This fact I 
will venture to aſſume, that orders muſt have been 
given to theſe cruizers, in the moſt regular manner; 
yet I cannot ſhut my eyes to a fact that preſſes upon 
the Court, that the blockade has not been duly car- 
ried into effect: A temporary and forced ſeceſſion of 
the blockading force, from the accidents of winds 
and ſtorms, would not be ſufficient to conſtitute a 
legal relaxation; but here, ſhips are /opped and exa- 


mined, and ſuffered to go in. The maſter of this 


particular veſſel ſays, that in coming out he ſaw 
Ro ſhips for 48 hpurs;” that might be accidental, 
oo” but 
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letter from Mr, Nepean to Captain Griffiths, in an- 
ſwer to a letter ſtating, © that the Fly had examined 
a ſnow, and ſuffered her to go in,” in which Mr. N. 


cAsEs DETERMINED IN THE 


but when he entered, they were on the ſtation, yet | 
no attempt was made to prevent him from going in: 
No contradiction is oppoſed to this account, though 
I have no doubt that a ptoper application has been 
made to the King's ſhips concerned. In other caſe 


_ alfo, it appears that no force was applied, for the 


purpoſe of enforcing the blockade: The ſame per. 


miſſion was given to go in How this happened! 


cannot divine, for I find the orders of the Admiralty 
of the 27th Auguſt 1799 were, to block up the 
port of Havre, and theſe ſeem to connect them 


ſelves with the former orders: There is beſides 2 


pean writes, „J am commanded to acquaint you that 
you are not to ſuffer any veſſel to enter, &c.”—There 
can be no doubt then of the intention of the Admi- 
ralty, that neutral ſhips ſhould not be permitted to go 

in; but the fact is, that it was not in every inſtance 
carried into effect. 
What is a blockade, but to prevent acceſs 0 
force? If the ſhips ſtationed on the ſpot to keep 
up the blockade will not uſe their force for that 
purpoſe, it is impoſſible for a court of juſtice to 
ſay, there was a blockade actually exiſting at that 
time, ſo as to bind this veſſel.— Then, the only 
ground, on which ſhe could be affected, would 
be, that the whole voyage was criminal, from the 
time of ſailing from Bourdeaus, without any re- 
ference to the conduct of the blockading force. 
In- oppoſition to that, I am to. conſider, that the 
ſhip was not 8 from her own ren ; the had 
been 
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been ſome time- abſent from her own country ; "ry had 
been in our ports, where it is poſſible, the notifica- 

tion might not have reached het ; ſhe afterwards went 
to Bourdeaux : During the time neceſſarily employed in 
two ſuch voyages, if the maſter had been accidentally 


informed of the blockade before, it would be a little * 
hard to ſay that he might not entertain a conjecture, 
that the blockade had ceaſed : I fear that alone would 


not avail him ; but coupling it with the fact, that no 
force ene to prevent him from going in, it 
would be a little rigorous to bind down the ſtrict 
principle of law on him: I think theſe circumſtances - 
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bring the caſe within the principle of the Neptunus (a), (0: Adm. Rep. 
Hempel, in which it appeared, that the ſhip failed p- 110. 


with an intention of breaking the blockade of Havre, 


or rather under the chance of finding that the block- 
ade had ceaſed: She met with Admiral Duncan's 
fleet, and was 1 that Havre was open; and 
the Court held, that after that permiſſion, ſhe was 
not to be conſidered as taken in deliſto. In the pre- 
ſent caſe, the ſhip was permitted to go in with a 
cargo.— Looking at the facts, that ſhe came from 
the South of Europe, and that ſhe was actually per- 


mitted to enter, I think. ſhe brings herſelf within the 


ſcope of the favourable conſiderations applied to that 
former caſe. It is impoſfible for me to ſay this, with- 
out obſerving at the ſame time, on the great miſchief 
that enſues from this ſort of inattention practiſed by 
our cruizers—It is in vain for governments to im- 
poſe blockades, if thoſe employed' on that ſervice, 
will not enforce them: The inconvenience is very 
great, and ſpreads far beyond the individual caſe; 
reports are eagerly circulated, that the blockade is 


raiſed ; 
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Cass Drank iN Tf 


ö tailed { foreigners take advantage of the — 
the property of innocent perſons i is enſnared, and the 
honor of our own ee is nen in the me 


take. 
ur reſtored 00. „ 


Tur . as to the cargo of the Jufrow Marid 
came before the Court, on 24th June 1801: when aff. 
davits were offered from ſeveral claimants, ſtating their 


Ignorance of the blockade of Havre at the time of ſhip. 


ment; 
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(a) In the Yrow Barbara, Diedrrick/on, which was a caſe of a 
ſhip taken on a voyage from Havre to Hamburgh, 5th July 1799 


it appeared that ſhe had been ſtopped and examined in going into 


Havre; and had been informed, on aſking whether ſhe might go 
in? © that on a particular fignal (which was afterwards made) ſhe 


might. ” The maſter in this caſe acknowledged « that he bad 


known of the blockade, but underſtood that it had been relaxed.” 


For the claimant Laurence ſaid It was a caſe in whidi al 
the favourable conſideration applied to the Neptunus, and the 
preceding caſe concurred ; that, on being warned off from the 
ports of Holland by the Courier, 26th April 1799; the maſter of 
this veſſel aſked, if ſhe might go on to Havre ? it was anſwered 
ic ſhe might,“ ſhe went on, and was permitted to go in, and come 
out ; and was at laſt picked up by one of the ſame ſquadron, with 
the Courier, who had warned her off from the ports of m 
having at that time, no intimation of the blockade of Havre. 


The Court conſidered this to be a caſe ſtill more — 1 


titled to a favorable application of the principle, 
Reſtored, 
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Bunt and it was contended, that under the general re- 
laxation of the blockade of Havre, which had appeared 
to have taken place, during the winter 1798, and the 


enſuing ſpring and ſummer, theſe perſons had been led 


to ſuppoſe, that it had altogether ceaſed; and therefore 
that orders given under that miſtake, were to be con- 


ſidered, as given in a ſtate of juſtiſiable ignorance, 
and could not be IE: to S as en of 
the blockade of Havre.” 97 2B" | 


JUDGMENT. ; 


Sir V. Scott—The rule: al which the Court has 
been induced to act towards certain veſſels, in conſe- 


— ESTI, — 


In the caſe of the Henxicus, Drail, captured 8th Sept. 1799, on 
a voyage from Havre to Liſbon, a ſimilar excuſe prevailed ; the maſ- 
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ter ſtated that he'had received permiſſion of the Dutcheſs of York - 


to go in with a cargo of coals, and was captured on his returned 
voyage. The Court held the permiſſion to go in with a cargo, 
included the permiſſion to that ſhip, to come out with a cargo, 

Ship reſtored; 


In the Venſcab, Heitman, taken, 3d O&ober 1799, going into 
Havre, the papers purported the; voyage to be from St. Martin's 
to Copenhagen. To account for the deviation it was ſaid, that 
the ſlip had ſuſtained damage and was obliged to put in; that 
during the period in which the Court had determined there was 
no blockade exiſting, from Nov. 1798 to Sept. 1799, ſhe had 
gone in and out, without moleſtation. 


The Court held this ſhip to be entitled to the ſame principle; 


but obſerved— I beg it may be underſtood, that I hold the 


blockade to have exiſted generally, though individual ſhips, in 
ſome few inſtances, are entitled to an exemption from the penalty, 


in conſequence of the irregular indulgence ſhewn to them by the 


blockading force. It bas never been held by the Court that no 
blockade exiſted from Nov. 1798 to Sept, 1799. 
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therefore might be underſtood to be 'at liberty to 


of the cargo ſtand on the fame footing; That may 


ar" 0 3 1 


bens bath IN al 


l the relaxed manner: in which the blockade | 
of Havre appeared to have been enforced,, in thoſe 
Seen. particular caſes, by no means interferes. with the ge, 


neral effect and operation of this blockade ; on the 


contrary, the Court has held, that there was noige- 
neral relaxation, although particular veſſels were con- 
- ſidered to be protected, by the looſe manner in which 
the blockade was kept up towards them. The ſhip 


in the preſent caſe was reſtored, on the ground, 
that ſhe had been allowed to go in with a cargo, and 


coine out with a cargo: But the extent of that ptin- 

ciple is to be confined to thoſe who had been the 
objects of this improper indulgence.— The ſhip was 
reſtored; but it by no means follows, that the owners 


have been ſhipped, in conſequence of criminal.orders, 
direQing, it to be ſent, on any opportunity of ſlip- 


ping out: It is therefore not to be argued, that 
the releaſe of the ſhip is any concluſive evidence re- 


en the cargo. 

Then, how ſtands this caſe as to the owners of the 
cargo. "After the blockade had been natiſied, the 
moſt prudent conduct would have been, to wait for a 


relaxation from the belligerent who impoſed the 


blockade, before they gave any orders: at amy rate, 


it could go no farther than this, that the orders ſhould 
be proviſional, directing ſhipments to be made when the 
blockade ſhould be raiſed ; as an abſolute order during 
the continuance of a blockade, if executed, muſt be con- 
ſidered to be a breach of that blockade—Under any 


_ circumſtances ſuch a proviſional order would be at- 


tended with great hazard, in reſpect to the good 
| | faith 
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HIGH COURT OF ADMIRALTY. 
faith of the enemy ſhipper, who may be under a 
temptation to ſhip off his goods, without regard to 
| the riſk of his employer and this riſk perſons giving 
ſuch order muſt be content to take on themſelves. 
The affidavit that has been introduced only ſtates, 
« that he was ignorant at the time of ſhipment;“ 


That will not be ſufficient; that will net purge away . 
the offence, at the time of giving the orders. The 


SCHROEDER, 


parties muſt either ſtate themſelves to have been — | 


ignorant of the blockade, at the time of ordering the 
goods, and ſhew the grounds of their opinion ariſing 
out of any of theſe particular inſtances of relaxation 
to individual ſhips ; or at leaſt they muſt ſhew that 
the orders were proviſional. Under this affidavit | 
they have not brought themſelves within the limits 
of this indulgence, and I reje& the application. 


In ſome other claims Laurence ſaid, there were ſe- 
yeral affidavits which had not been tranſlated, and 
might prove orders given proviſionally. 


The Court was at firſt diſpoſed to let them ſtand 
over—efterwards, On conſideration, I think the in- 
dulgence will not avail them ; becauſe, ſuppoſing 
| they ſhould make out, that they gave a conditional 
order; ſtill I hold that the blockade did actually 
exiſt, at the time when they were carried into execu- 
tion; and they muſt take upon themſelves to anſwer 
for the undue execution of thoſe orders, and make 
the ſhippers anſwerable to them. If this rule was 
not adopted, there would be no end to ſhipments 
made during a blockade, whilſt there would be 
nobody at all — for ſuch acts of miſconduct. 

Cargo condemned. 
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Violation e Tn was a caſe reſpeliing four Dutth nie of - a 


-- Hip bias with- jn the Eaftern Eems. The material. point of they 1 


in the territory 


8 turned on the queſtion of territory. The f 


the line of divi- conſul claiming reſtitution, (by the direction M 


Fon, for the 


e Charg# (8) der afaires of Pruffia); on a ſuggel 
Ke e that it was a capture made vithin the proce | 


1 Tra an territory. ; 1 


Jvpouxxr. 


Sir V. Scott. — This ſhip was taken on e 
J 1799, on a voyage from Embagen to Amſtel 
which was then under blockade; a claim has ty 
given by the Pruſſtian government, afſerting the g 
ture to have been made within the Pruſtas teri 
In the eourſe of the diſcuſſion, which this ſult | 
produced, it has been contended, that although 
act of capture itſelf might not take place within 
neutral territory, yet, that the ſhip to w 


e boats belonged was N lying v 
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(5) In * of this nature it * been held in the Etruſto, = 
in other caſes, that a ſuggeſtion of neutral territory cannot 0 
up by an individual claimant, but that it muſt proceed fro 
— whoſe territory is aſſerted to have den hm ꝶ!?T; 
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Applang to the Claims of Pruſzan Termtory 


over those Waters 
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[The Line of Buoys are vat by the Pilots account,were laid down. to mark the Prusvian Territory, as well as to deroribe the Navigation ._*w Marks where the Dutch Gun Boats lay to protect Ine on the Nad. ffomrwhence they dared the Britich. 
Roar, down the River, firing at them. all the way; likewice where they wore afterwarks attacked and driven away by the Englich Verrels anchoring in their place - — +++ Marks where the nearest Myrchant Veerels las aground when trken by the R- 
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the neutral limits; and therefore, that wherever the 


e of capture. might be, the ſtation of the ſhip was 


in itſelf ſufficient to affect the legality of the cap- 
ture. 

. Upon the queſtion ſo propoſed, the firſt fact to be 
determined is, the character of the place where the 
capturing ſhip lay; whether ſhe was actually ſtationed 
within thoſe portions of land and water, or of ſome- 
thing between water and land, which are conſidered to 
be within the limits of the Pruſſian territory? On this 
point, I am inclined to think, on an inſpeQion of the 
charts, and on hearing what has been urged, that ſhe 
was lying within the limits, to which neutral immunity 
is uſually conceded. —She was lying in the Eaſtern 
branch of the Eems, within what may I think be 
conſidered as a diſtance of three miles, at moſt, from 
Eaſt Frieſland : an exact meaſurement cannot eaſily 
be obtained ; but in a caſe of this nature, in which the 
Court would not willingly a& with an unfavourable 
minuteneſs towards a neutral ſtate, it will be diſpoſed 
to calculate the diſtance very liberally ; and more eſpe- 
cially, as the ſpot in queſtion is a ſand covered with 
water only on the flow of the tide, but immediately con- 
nected with the land of Eaft Frigſland, and when dry, 
may be conſidered as making part of it. I am of opin- 
ion, that the ſhip was lying within thoſe limits, in which 
all direct hoſtile operations are by the law of na- 
tions forbidden to be exerciſed. Ihat fact being aſſumed 
I have only to inquire, whether the ſhip being ſo ſta- 
tioned, the capture which took place, was made un- 
der ſuch circumſtances, as oblige us to conſider it as 
an act of violence, committed within the protection 


of a neutral territory. 
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It is faid that the ſhip was, in all reſpeQs, obſer. 
vant of the peace of the neutral territory; that no- 


—— thing was done by her, which could affect the right 


| July 29th, 


of territory, or from which any inconvenience could 
ariſe to the country, within whoſe limits ſhe was lying; 
inaſmuch as the hoſtile force which ſhe employed, 
was applied to the captured veſſel lying out of the 
territory. But that is a doctrine that goes a great 
deal too far; I am of opinion, that no uſe, of a 
neutral territory, for the purpoſes of war, is to be 
permitted; I do not ſay remote uſes, ſuch as pro- 
curing proviſions and refreſhments, and acts of that 
nature, which the law of nations univerſally tolerates; 
but that, no proximate acts of war are in any man- 
ner to be allowed to originate on neutral grounds; 
and I cannot but think, that ſuch an act as this, that 
a ſhip ſhould ſtation herſelf on neutral territory, and 
ſend out her boats on hoſtile enterprizes, is an act of 
hoſtility much too immediate to be permitted: for, 
ſuppoſe that even a direct hoſtile uſe ſhould be required, 
to bring it within the prohibition of the law of na- 
tions; nobody will ſay, that the very act of ſending 
out boats to effect a capture, is not itſelf an act di- 
realy hoſtile—not complete indeed, but inchoate, 
and clothed with all the characters of hoſtility. If 
this could be defended, it might as well be ſaid, that 
a ſhip lying in a neutral ſtaticn might fire ſhot on a 
veſſel lying out of the neutral territory; the injury 
in that caſe would not be conſummated, nor received 
on neutral ground; but no one would ſay, that ſuch 
an act would not be an hoſtile act, immediately com- 
menced within the neutral territory: And what does 
i ſignify to the nature of the act, conſidered for the 

preſent | 
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preſent purpoſe, whether I fend out a cannon-ſhot 


which ſhall compel the ſubmiſſion of a veſſel lying at 


two miles diſtance, or whether I ſend out a boat 
armed and manned to effect the very fame thing at the 


ſame diſtance ? It is in both caſes the direct act of the 
veſſel lying in neutral ground; the act of hoſtility 
actually begins, in the latter caſe, with the launching 
and manning and arming the boat, that is ſent out 
en ſuch an errand of force; 


If it were neceſſary therefore to prove, that a di- 


rect and immediate act, of hoſtility had been com- 
mitted; I ſhould be diſpoſed to hold that it was ſuf= 
ficiently made out by the facts of this caſe. —But di- 
rect hoſtility appears not to be neceſſary ; for whatever 
has an immediate connection with it is forbidden: you 
cannot, without leave, carry priſoners or booty into a 
neutral territory, there to be detained, becauſe ſuch an 
act is an immediate continuation of hoſtility. In the 
ſame manner, an act of hoſtility is not to take its com- 
mencement, on neutral ground : It is not ſufficient to ſay 
it is not completed there—you are not to take any 
meaſure there, that ſhall lead to immediate violence; 
you are not to avail yourſelf of a ſtation, on neutral 
territory, making as it were a vantage ground of the 
neutral Country, a Country which is to carry itſelf with 
perfect equality between both belligerents, giving nei- 


ther the one or the other any advantage. Many inſtan- 
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ces have occurred, in which ſuch an irregular uſe of a 


neutral country has been warmly reſented, and Some 
during the preſent war; the practice which has been 
tolerated in the northern 3 Europe, of per. 
mitting French privateers to make ſtations of their 

M 3 ports, 
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ports, and to ſally out to capture Britiſh veſſels in 
that neighbourhood, is of that number ; and. yet even 
that practice, unfriendly and noxious as it is, is leſs 
than that complained of in the preſent inſtance ; for 
here the ſhip, without fallying out at all, is to commit 
the hoſtile act. Every government is perfectly juſli- 
fied in interpoſing to diſcourage the commencement 
of ſuch a practice; for the inconvenience to which 
the neutral territory will be expoſed is obvious ; if 
the reſpe@ due to it is violated by one party, it will 
ſoon provoke a ſimilar treatment from the other 
alſo; till, inſtead of neutral ground, it will ſoon be- 


come the theatre of war. On theſe grounds, I am of 


opinion, that this capture cannot be maintained, and 
I direct theſe veſſels to be reſtored. 


[On prayer for coſts and damages. 


Court—With reſpect to that, I think the ſituation 
in which the veſſels were ſtationed, was too dubious 
to affect the parties with any intentional violation 
of neutral rights. The capture may have ariſen from 
miſapprehenſion and miſtake. It is very different 
from a caſe of actual attack on clear neutral terri- 


tory. There is no ſufficient reaſon to induce me to 


give coſts and damages againſt the captors. 
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His was a caſe of a cargo of ſhip timber which had 
failed July 1798, from Dantzick, originally for 
Amſterdam, but, was going at the time of capture to 
Embden, in conſequence of information of the block- 


ade of Am/terdam. 


On the part of the Claimant it was ſaid—That it con- 
fiſted of ſmall pieces under 20 feet in length, and that 
it was fit only for making of maſts, to which under the 
improved method of conſtructing maſts, almoſt any 
timber might be applied ; that this was no criterion 
of its contraband quality. Another, and more ma- 
terial queſtion aroſe reſpecting the deſtination ; as it 
appeared, that the maſter on hearing, at Elfneur, 
that Amſterdam was under blockade, had formed the 
deſign of changing his courſe for Embden, had en- 
tered his proteſt to that effect, and was at the time 

of capture, ſailing for Embden. | 


Jup@MENT. 

Sir V. Scott—T his is a claim for a ſhip taken, as 
it is admitted, at the time of capture failing for 
Embden, a neutral port; a deſtination on which, if 
it is conſidered as the real deſtination, no queſtion 
of contraband could ariſe; inaſmuch as goods going 
to a neutral port, cannot come under the deſcription 


7— 


(a) The blockade of Amnſterdam and of the ports of Holland, was 
luſpended, by notification to the Foreign Miniſter, 27th Nov. 


1799.—8See Appendix, No. IV. 
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of contraband, all goods going there being equally 
lawful. It is contended, however, that they .are of 
ſuch a-nature, as to become contraband, if taken on 
a deſtination to a hoſtile port. On this point, ſome 
difference of opinion ſeems to have been entertained; 
and the papers which are brought in, may be ſaid to 
leave this important fact in ſome doubt. Taking it 
however, that hey are of ſuch a nature as to be 
liable to be conſidered as contraband on a hoſtile 
deſtination, I cannot fix that character on them in the 
preſent voyage. The rule reſpecting contraband, as 
I have always underſtood it, is, that the articles muſt 
be taken in delice, in the actual proſecution of the 
voyage to an enemy's port. Under the preſent under- 
ſtanding of the law of nations, you cannot generally 
take the proceeds in the return voyage. From the mo- 
ment of quicting port on a hoſtile deſtination, indeed, 
the offence is complete, and it is not neceſſary to wait, 
till the goods are actually endeavouring to enter the 
enemy's port; but beyond that, if the goods are 
not taken in delicto, and in the actual proſecution of 
ſuch a voyage, the penalty is not now generally 

held to attach. | 
Some argument has been drawn in this caſe, from 
the conduct of the owners. It is ſaid, * that they did 
not conſider theſe articles as contraband ; that they 
were ſent openly, and without ſuppreſſion or diſguiſe: 
perhaps that alone would not avail them. It appears, 
however, that Amſterdam was declared by this coun- 
try to be in a State of blockade, a circumſtance that 
would make it peculiarly criminal to attempt to carry 
a cargo of this nature to that port. The maſter te- 
ceives information of this fact at El/ineur, and on 
conſultation 
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conſultation with the conſul of the nation, to .which 
the cargo belonged, changed his purpoſe, and actually 
ſhaped his courſe for Embden, to which place he was 
failing at the time of capture. I mult aſk then, was 
this property 'taken under ſuch circumſtances as make 
it ſubje& to the penalty of contraband ? Was it taken 
in delicto, in the proſecutiop of an intention of land- 
ing it at a hoſtile part? Clearly not But it is ſaid, 
that in the underſtanding and intention of the owner 
it «vas going to a hoſtile port; and that the intention 
on his part was complete, from the moment when the 
ſhip failed on that deſtination : had it been taken at 
any period previous to the actual variation, there 
could be no queſtion, but that this intention would 
have been ſufficient to ſubject the property to confiſ- 
cation; but when the variation had actually taken 
place, however ariſing, the fact no longer exiſted. 
There is no corpus delicti exiſting at the time of 
capture. In this point of view, I think, the caſe is 
very diſtinguiſhable from ſome other caſes, in which, 
on the ſubje& of deviation by the maſter, into a 
blockaded port, the Court did not hold the cargo, 
to be neceſſarily involved in the conſequences of 
that act. It is argued, that as the criminal devia- 
tion of the maſter did not there immediately implicate 
the cargo ; ſo here, the favourable alteration cannot 
protect it; and that the offence muſt in both inſtances, 
be judged by the act and deſigns of the owner. 
But in thoſe caſes there war the guilty act, really 
exiſting at the time of capture ; both the ſhip and 
cargo were taken in delicto; and the only queſtion 
was, to whom the delichim was to be imputed ; if it 
was merely the offence of the maſter, it might bind 
the 
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the owner of the ſhip, whoſe agent he was; but the 


court held that it would be hard to bind the owners 


of the cargo, by acts of the maſter, who is not 4 
Jure their agent, unleſs ſo ſpecially conſtituted by 
them. In the preſent inſtance, there is no exiſting 
delictum. In thoſe caſes the criminal appearance, 
which did exiſt, was purged away, by conſidering the 
owners of the cargo not to be neceſſarily reſponſible 
for the act of the maſter : but here there is nothing 
requiring any explanation : The cargo is taken on 
a voyage to a neutral port. To fay, that it id ne. 
vertheleſs expoſed to condemnation, on account of 
the original deſtination, as it ſtood in the mind 
of the owners, would be carrying the penalty of con. 
traband further than it has been ever carried by 


this, or the ſuperior court. IF the capture had been 


made a day before, that is, before the alteration of 
the courſe, it might have been different ; but how- 
ever the yariation has happened, I am diſpoſed to 


_ - hold, that the parties are entitled to the benefit of it; 


and that under that variation the queſtion of contra- 


band does not at all ariſe, I ſhall decree reſtitution; 


but as it was abſolutely incumbent on the captors to 
bring the cauſe to adjudication, from the circumſtance 
of the apparent original deſtination, I rhink they are 
fairly entitled to their expences. 


Reſtitution. Captor's expences decreed. 
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THE BARBARA, BAN KER Maſter. Ange 6th, 


1800. 


Tu was 2 caſe of ſalvage on the recapture of a Salvage onrecap- 


ure of neutra 

Daniſh ſhip, with a cargo documented as Engliſh prop 7 = 

property, captured by a Spaniſh veſſel, and retaken C. ff e 
by an Engiiſh ſhip of war, the Hazard. — 

| recapture from 
the French— 


On the part of the claimant of the ſhip ; Laurence — 


argued, that there had been no caſe in which the — 
Court had determined that the recapture of neutral jeaed the ap- 
property from the Spaniards, would entitle the re- . ales, 


for ſalvage re- 


captors to ſalvage; that the old practice of this fufngtolend 


Court had not allowed falvage in ſuch caſes; that court, to cap- 
the alteration which had taken place, during the REES 
preſent war, in reſpect to neutral property retaken 

from the French, ſtood on particular grounds, the 
irregularity of the French Courts of Prize during the 

preſent war ; that no imputation of this ſort attached 

on the prize proceedings of Spain, and therefore that 

thole caſes (vide the War Onſtan, 2d Adm. Rep.) 

were no authority for the preſent caſe. It was ſaid, 

beſides, that the captors in the preſent caſe were not 

entitled to the aid of the Court, on account of the 
Irregularity of their proceedings; that they had not 

brought the cargo to adjudication, but had ſettled 


that, as it was termed, with the aſſerted owners, 


JUDGMENT: 
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Jopontnr. 
Sir V. Scott—T ſhall VOY not give '" MAE? in 


this caſe, though I determine nothing on the general 


principle. Being a recapture of neutral property, it 
is not within the operation of the prize act; and] 
ſhall not lend the aid of this Court to perſons coming 
to ſeek it, after having behaved ſo irregularly. 


Salvage refuſed, 
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THE NEPTUNUS, kurs Maſter, | argen 


Nis was a caſe ariſing out of the blockade of Blockade of 


Amſterdam : 


Amſterdam, in reſpe& to ſeveral parts of 1 may nagar FR 
cargo, ſnipped in July and Aiguſt 1798, under the to Portugal— 


Agency of pers 
orders of neutral merchants of Hamburgh and Portu- fons in the 
blockaded port, 


gal. The claims of ſeveral perſons at Hamburgh, Conſider- 


r tions reſpecting wy 


and other neighbouring ports, were. condemned un- the reſponſibility 
der the general rule reſpecting ſhipments in a block- **ting under 


it on the neutral 
aded port, after notification. merchant. 


| 


On behalf of claimants reſident in Portugal, it was 
prayed that the Coutt would allow ſome indulgence, 
in reſpect to the diſtance of their ſituation ; and per- 


mit them to ſhew, that the ſhipments were made 


under orders given previous to the blockade, 
voL. 111, N Jupe: 
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duced. In one claim a letter of orders was exhi- 
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Sir V. Scott—It appears to me, that this caſe is 
diſtinguiſhable from the caſe of the Columbia, and 
others [cited in the argument for the captors] in 
which the dominion and power over the ſhip and 
cargo were entruſted to the maſter and the agent of 
the -laimants. It might be attended with great hard- 
ſhip to neutral merchants, if a reſponſibility for the 
acts of agents in the enemy's country was to be bound 
down: without any conſideration on them, with the 
ſame ſtrictneſs with which the law imputes the acts of 
agents in ordinary caſes to their employers; it is ob. 
vious that ſuch agents may have private intereſts in 
ſhipping off the merchandize of their ports, whilſt 
under blockade, without attending ſufficiently to the 
riſk of their principals. I ſhall permit the orders to 
be produced, that it may be ſeen whether there has 
been time for counter-ordering the reſpective ſhip- 
ments after the notification of the blockade; and 
whether due diligence has been uſed to this effect on 
the part of the ſeveral claimants, 


On a ſubſequent day thi letters of orders were pro- 


dited 17th October 1797, to ſend with all poſſible 
diſpatch; ;” and a letter of advice of 19th July 1798, 
giving information that the goods had a/ been put 
en board. 


JUDGMENT. | 


Sir W. Scot—This is the caſe of FIR ads on 
board a veſſel, which, from the time of failing, hs 


been * to have been guilty of a breach el 
the 
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the blockade of -Amferdam, (2 Adm. Rep. p. 110.) 
Primd facie certainly, the cargo is to be conſidered 


as liable to the ſame judgment. It appears that the A eh, 


ſhipment was made between the gth and 19th of 
July, the notification of the blockade of Am/terdam 
having been made on the 11th June 1798: The firſt 


order that the Court made, was for the production 


of the letters of orders ; becauſe, if it had appeared 


that they were given after the time, when the notifi. 


cation could by-a fair poſhbility be ſuppoſed to have 
been known to the perſon giving the orders, he 
would be bound directly by his own act; or, if 
they were ſent previous to the notification, two quel- 
tions might ariſe ; iſt, whether ſufficient time had 
intervened ſince the notification, to have giyen him 
an opportunity of counter-ordering the ſhipment 3 


for if ſo, he would be legally anſwerable for the 


conſequences of his own negligence ; or, 2dly, if ſuf. 
ficient time had not intervened, whether, though 


perſonally free from all imputation of offence, the 


claimant might not be bound by that powerful gene- 
ral principle of law, which holds the employer re- 
ſponſible for the acts of his agent—The date of the 
order in this inſtance takes the party out of the firſt 
deſcription ; becauſe it being given, in October 1797, 
long before the blockade de facto commenced ; the 
parties are entirely exculpated from all offence in this 
ſtage of the tranſaction. But then, the ſecond queſ- 
tion ariſes ; whether there was not time to coun- 
termand ? 


On this point, it would perhaps be holding the party 


too rigorouſly to the ſtrict principle of law, to ſay, that 
he might have written with a hope, and under the 
N 2 chance 
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Tie chance of countermanding the order in time ; the no- 
.. tification was made on the 11th 6f June; in all pro- 
Auguſ 8th, bability it was not known at Liſbon, till the latter end 
TY of that month; as an interval of three weeks, might not 
be too much to allow for the communication with that 
place. Suppoſing the notification to have been known 
there at that time, we muſt recollect, that the party 
might naturally conceive, from the time which had 
elapſed, and the particular directions which had been 
at firſt given to make the ſhipment “with all poſ- 
ſible diſpatch,“ that the order had been already 
executed, and that, if he had written to counter. 
order, the letter would not have been received till 
the ſhipment had been actually carricd into effect. 
The claimant ſtands therefore fully juſtified, as far as 
his own perſonal act can be conſidered.” But then, 
it comes to this general queſtion, which I am not 
aware that the Court has yet fully decided, Whether 
the. owners are, in all caſes, bound, merely by the act of 
their agents? the abſtract rule is undoubtedly juſt, that 
perſons are bound by their agents—but two or three 
conſiderations weigh much to induce me, to limit the 
extent and application of this principle in theſe parti- - 
cular caſes. In the firſt place I cannot but recollect, 
that the law of blockade is a thing rather out of the 
common courſe of mercantile experience; it is new 
to merchants, and 'not very familiar to lawyers 
_ themſelves. It might be therefore a little too rigo- 
rous to expect, in the very firſt inſtance, an gxat 
compliance with the ſtrict rule of law.—A ſecond 
conſideration is, that the agents of foreign mer. 
chants in the enemy's country, that country being 


under blockade, do not ſtand in the ſame ſituation 
* 8 1 
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as other agents: they have not only a diſtinct, but 
eren an oppoſite intereſt from that of their prin- 


cipal, to fulfil the commiſſion at all riſks, as rapidly 


as poſſible, for their own private advantage, and for 
the public intereſt of their country, at that time 
under particular preflure as to the exportation of its 
produce, This may fairly be allowed to impoſe A 
ſtrong obligation on the candor of the Court, not 
to hold an employer too ſtrictly bound, on mere ge- 
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neral principles, by an agent, who may be aQtuated 


by intereſts different from thoſe of his principal. 


[The Court directed the counſel to proceed on the 
other claims in the caſe.] 


In a ſecond claim, the letter of orders appeared 
to have been written 12th Dec. 1797, but renewed 
in a ſubſequent correſpondence of the 19th June and 
roth July 1798. 

Cour This claim ſtands clear of all queſtions of 
agency, as it appears that the laſt order was given fo 
late as the 10th of July by the party himſelf. The only 
queſtion is, Whether there 1s not concluſive reaſon to 
believe that the blockade of Aniſterdam was known at 
Liſbon at that time. The party has had full oppor- 
tunity of proving his ignorance, and has not done it. 
It is impoſſible to infer that ignorance merely from 
the circumſtance that the blockade is not mentioned 
in the letter exhibited. The Court 1s ſtrongly in. 
clined to hold that the blockade muſt have been 
known at Liſbon on the 10th July. 

The final determination on this caſe was reſerved 
for more preciſe information to be obtained, reſpecting 
the time when the notification of the blockade of 
Amſterdam was known in Portugal, 
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Auge 13h, THE FLOREAT COMMERCIUM, Raptckey 

1800. . 
Maſter. 

aa Tus was a caſe of a ſhip and cargo of hemp, claimed 

>» 110 on behalf of the ſame owner, bound from Luber, 

Siip and cargo oſtenſibly, to Liſbon, but going actually under the | 

Sore a protection of a falſe deſtination to Bilboa. | 


Ship and cargo condemned. 
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ae, — THE COPENHAGEN, MolLxxs Maſter. 


1500. 


Petition to take | I this caſe Arnold moved the Court to allow a cargo 
debe adac. of Batavian produce to be taken on bail before 
but open tan. the hearing of the cauſe, on a ſuggeſtion that it con. 
teut. ſiſted of articles much wanted at Copenhagen, and 
for which the market here would not afford an ade- 


quate price. 
Court—Is it oppoſed, or do the captors conſent ? 


[ Anſwered, that they did not conſent. | 


Court—I know of no inftance in which the Court 
has made ſuch an order, unleſs where all the parties 
are conſenting to it. The proper remedy for the in- 
convenience ſlated in this petition would be a com- 
miſlion for appraiſement and ſale, 


- — 1 CT „ 
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THE SALLY, BeeTLE Maſter. 
u this caſe the ſhip was documented as the va 
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Petition to 


perty of the maſter, and the cargo ſhipped by amend cm 


IWWatſon, and going to be delivered to —— at Am- 
ferdam; no claim having been given, the King's 
Advocate moved the condemnation of ſhip ' and 
cargo. An affidavit was now exhibited on the part 
of A. Pouall, another American merchant, aſſerting 
the property of the ſhip and cargo tq belong to him, 
and ſtating, that being a German by birth, he had 
executed a colourable bill of ſale to the maſter to pro- 
tect his property from capture, and that the cargo 
was falſely deſcribed for the ſame reaſon; that it was 
really ſhipped by him, and going to his conſignment, he 
being on board; that he had negleCted to claim only 
becauſe he was a ſtranger in this country, without 
money or credit, and had on that account been un- 
able to find bail, | 

Laurence referred to the circumſtances fer forth in 
the affidavit of Mr. Pouall; and prayed that the 
Court would allow him farther time to file his claim, 

The Court faid, that the tale which had been ſet 
forth in the affidavit, appeared utterly incredible ; 
that no ground had been laid to entitle the party to 
any particular indulgence, or to authorize the Court 
to depart from its general rule of practice. The 
matter was, however, directed to ſtand over till the 
next day. 

On a ſubſequent day, Mr. Tunno, a merchant of this 
town, appeared, and gave in a claim for Mr. Pouall 
and the claim was ordered to farther proof. In the 
farther proceedings of this cauſe, the property was 
condemned, no farther proof being exhibited, 
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rejected, 
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Freight, pro 


rata, on capture 


and recapture, 
not given, to 2 
ſip brought 


9 * 


v HIRAM, TAY) Maſter,” | p 1. 


His was an application for a frelphe pro rata, for 
ſo much as had been performed, at the time of 
liptuks, of a voyage from Liverpool to Haliſas and 


back to the port, the Met Indies and back, It appeared that the ſhip 


or quaſi port of 
her departure. 


4 4 A. D. 168. 


Liv. 3. tit. 3. 
It. 19. 


had been captured by the French, and afterwards * 
captured and 185 ght to e (/ 90% + 


On the part f the Ship, W the 155 42 an 
interrupted voyage, where the interruption happens 
without the fault of the owner or maſter of the ſhip, 
a pro rata freight is due under the authority of the 
ancient maritime law, Rocius, p. $55» & 80. And 
by the Ord. Louis 14, if a- ſhip is taken and ran- 
ſomed, the maſter ſhall be paid his freight to the 
place of capture. There is alſo a modern caſe ex- 
actly in point, 2d Burrows, 882, Luke v. Lyde, in 


Which, on theſe facts, © that the ſhip had ſailed from 


brought to Biddeford,” Lord Mansfield held that 


Newfoundland for Liſbon, and had been captured after 


a courſe of 17 days by the French, within four days 
fail of Liſbon, and was afterwards recaptured and 


the ſhip was entitled to freight, pro rata itinerit pe- 


racti. The terms of the contract in this particular 
caſe neceſſarily point to ſuch an interpretation, as the 
meaning of the parties; it was a contract for a freight 
per month, and not for the entire voyage, or accotd- 
ing to any proportion of the courſe performed ; ang 
with a farther clauſe, © that if on the returned voyage, 
Joſs or capture ſhould happen, no more freight than 
What. 


HIGH COURT OF ADMIRALTY: 
what was to be paid at Zaifax ſhould be due.” The 


omiſſion of. this'clauſe, as to the outward voyage, ſhews 
the ſenſe of the parties to have been, that no loſs of | 


freight ſhould attach on the ſhip in conſequence of thoſe 
accidents on the outward voyage: Under any other 
conſtruction the ſhip might have been kept for an 


indefinite time, by the delay of perſons employed on 


her lading, and yet-if the accident of capture. and 
recapture intervened, that demurrage might he 
thrown on the ſhip as a loſs, for which no compen- 
ſation was to be allowed. The date of the charter- 
party was 5th July, and the veſſel was not laden till 
the 2d September. At the time of capture ſhe had 
actually traverſed ſomewhat more than half the 
voyage, from Liverpool to Halifax ; but the freight 
is not to be eſtimated by the diſtance only, but by 
the time, per month, that had elapſed ſince her be- 
ginning to take the firſt bale of goods on board, up 
to the time of capture. 


For the claimant; Laurence—The foreign writers 
which have been cited are no authority for this caſe; 


inaſmuch as they are treating only of the ordinary 
4 


circumſtances of interruption, occurring in time of 


peace, and are not applicable to the caſe of capture 
of war. By capture all liens are determined; the 
contract is extinguiſhed in the common misfortune. 
It is true they may in ſome inſtances be revived again; 


under circumſtances ſimilar to thoſe in the caſe of Luke 


v. Lyde, that might be equitable, with reſpect to the 


intereſt of freight; where a cargo is brought from 


a conſiderable diſtance (as was the fact in that 
cale, of a quantity of fiſh brought from New- 


feundland 


— 
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1 no payment was to take place, 
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foundland to Europe) and coming eventually into 


the hands of the owner or his agent, at or near 


the port to which it was originally deſtined, goes on 


ultimately to the intended market, it might be 
but equitable that ſome freight ſhould be paid; but 
this is a very different caſe, Here a common mil. 


fortune has extinguiſhed the contract, in ſuch a man- 


ner as to fruſtrate the whole purpoſe of the voyage. 
The cargo has been brought back, if not to the port 
of ſhipment, to the ſame country at leaſt ; no ſervice 


has been derived, in any degree, from the courſe that 


had been run. So far are the terms of this charter- 
party from making any diſtinction favourable to the 
ſhip on the outward voyage, that they expreſsly pro. 
vide, that the firſt payment of 500 J. ſhall be made 
on the arrival at Halifax. This claulc being expreſs, 
as to the contingency on which the firſt payment 
ſhould be due, it became unneceſſary to inſert any 
mention of loſs or capture in that part of the char- 
ter- party; and the inference from the omiſſion in 
this clauſe is rather the reverſe from what has been 
attempted to be drawn from it : for inſtead of ſhew- 
ing that the parties meant to be governed by adit. 
terent rule on the outward and homeward voyages, 


it ſhews that the conſequence was to be the ſame, 


although different terms were uſed to expreſs the 
ſame thing. On the returned voyage no freight was 
to be paid, © in caſe of loſs or capture ;?* and in the 
outward voyage, the firſt payment of freight was to 
be made on the arrival at Halifax; implying that 
on any loſs or capture happening to prevent that 


Jupo- 
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JUDGMENT- 

Sir . Scott—This ſhip appears to EET been char- 
tered, to go on a voyage from Liverpool to Halifax, 
from thence to one or more of the Weſt India iflands 
and back to Liverpool; the terms of the charter- 
party are that ſhe was to receive a. freight of 
2107. for each month—500/. on delivery at Hali- 
fax, in bills of three months on London, and the 
remainder on the delivery of her returned cargo ar 
Liverpool, with a proviſo, “ that if the voyage was 
performed in leſs than fix months, freight ſhould 
notwithſtanding be paid for fix months certain.” 
This laſt circumſtance tends ſtrongly to fhew, that 
it was not ſo much the time, as the actual accom- 
pliſhment of the voyage, that was the material object 
in the contemplation of the contracting parties. To 
the ſame effect there is another clauſe, reſpecting the 
returned voyage, that if the ſhip ſhould be loſt or 
taken after ſailing from Halifax, no more freight 
ſhould be due.” The veſſel took in her lading at 
Liverpool; whether ſhe ſuffered by any delay or not 
does not appear ; there is no complaint made, that 
ſhe was improperly detained ; and indeed it is not 
lixely, that it ſhould be ſo; as it muſt have been, 
cqually for the intereſt of the ſhip and cargo, that 
every thing ſhould be forwarded with all poſſible diſ- 
patch, 

The ſhip ſailed and was taken, and afterwards re- 
taken, and brought back to a Britiſh port ; which is, 
in fair conſideration of law, to be taken, as if ſhe 
had been brought back to her own port—She was 
brought aQually to Plymouth ; > the diſtance from 


which port to Liverpool is ſo ſhort, in compariſon of 


the whole projected voyage, that I may be juſtified 
7 in 
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in n confidering it, in effect, the bund, as if ſhe had 


actually been brought back to Liverpool. That being 
the eaſe, the queſtion will be, whether, under th 


general law, or under the particular terms of this 


contract, any, or what part of the freight becomes 


due? I am of opinion, that under either of theſe au- 
thorities, no part is due — The caſe of Luke v. Lyde 
has been preſſed upon the Court; that was a veſſel, 
chartered from Newfound/and to Liſbon, taken in 2 


very late ſtage of her voyage, afterwards retaken 


and brought to Biddeford. On theſe facts, Lord 


Mansfield held, that a great part of the voyage had 


been accompliſned; and that, agreeably to the old 
authorities (a), the ſhip was entitled to a freight pro rata 


ft 


(a) Roceus ſeems to ſpeak of caſes only where ſome 1 of 
the voyage remains performed, © Declara hoc dictum, ubi nauta 
munere vehendi in parte fit functus; quo merces invente ſunt, vee- 
turam deberi æquitas ſuadet, et pro ea rata mercedis ſolutio fieti 
debet. p. 80. The chapters of the Conſolato, 8 1, 82, 83, treating 
of this matter, do not ſpeak ſpecifically of a voyage partially per- 
formed, but they put ſeveral caſes, of merchants receding from their 
contract - before lading they ſhall be anſwerable for the expences 
of the maſter.— If the ſhip is in great readineſs to receive a cargo, 
they ſhall pay one third of the freight.—If any cargo is laden 


one half. —If the ſhip has failed, the æuhole. But theſe caſes all 


proceed on the ſuppoſition of a voluntary retroceſſion on the part 
of the merchant, in which he may be ſuppoſed to have conſulted bis 
own intereſt, as in the caſe put (ch. 83.) of ſelling the cargo after 
the contract. If the mere traverſing the occan, almoſt up to the 
very port of deflination, attended with a capture and recapture, 
and bringing back to the place of departure, was to be paid for 
pro rata, the whole freight mult be paid, and without any benefit 
to the merchant, but under loſs and delay; which would be a 
payment as great as that the Con/olato preſcribes for an intereſted 


or voluntary retroceſſion on _ part of the merchant, or for a caſe of 


ſraud. 
; ; iineri 
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tizeris peracti. But then Tam to conſider, Hug the 
ſhip was brought to Biddeford ; from which port to 
Liſbon, the voyage is frequently not more than ſix 
or ſeven days; ſhe had therefore almoſt arrived at 
the port of her original deſtination. To make that 
a parralel caſe with the preſent, we ſhould enquire, 


what would have been the opinion of that noble 


perſon, if the ſhip had been carried back to New- 


foundland? In ſuch a caſe it would have been a 


complete defeaſance of every thing that the ſhip had 


done towards the accompliſhment of the contract. 
It is faid in the preſent caſe, that the ſhip was not in 
fault certainly not; neither was the cargo. If the 
cauſe of capture could be imputed as a fault, ariſing 
out of the national character, it was common to 
both; ſome of the conſequences of this misfortune 


| alſo are common to both; though there may be 


others peculiar to the ſeveral intereſts of the ſhip 
and cargo. E is ſaid, on the part of the ſhip there 


is the wear and tear, the loſs of time, and the 


conſumption of proviſions. But is there nothing 
of that ſort falling on the cargo ? Is there not leakage 


and ullage, and beſides, the peculiar loſs of the par- 


ticular market for which it was aſſorted? 


On this view of the matter, confidering it as the 
cale of a ſhip brought to the guaſi port of her 


departure, I am of opinion, that the doctrine of 


freight pro rata itineris peracti cannot be maintain- 


cd. The Regiſtrar has ſtated that it has not been 
uſual, in the practice of this Court, to give freight 
in ſuch cales ; and therefore, on all general principle 
and practice I ſhould pronounce, that the parties are 


not entitled—But ſtil farther, on the particular | 


- | terms 
? 
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terms of the contract, I think this demand cannot be 
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ſuſtained. The charter party ſtipulates, © that the 
freighter ſhall not pay any part till the arrival at 
Halifax; where 500 J. ſhould be paid; and that 
if ſhe arrives ſafe, and ſhall be taken or loſt after. 
wards, no more ſhall be paid, or become due; it 
is ſaid, that the words become due“ are not in 
the former part of the inſtrument ; but it is to be 
remembered, that this is an killroment not uſually 
drawn up with ſtri& technical preciſion. The ob- 
vious meaning, according to common. apprehen- 
ſion muſt be, that no part was to be paid unleſs the 
ſhip arrived at Halifax : that event was prevented by 
the accidents of war—lI- think on the whole, that 


the Court cannot, without deviating, not only from 


the ſettled principle and practice, but from the fair 
ſenſe of the particular contract between the parties, 


order any part of the freight to be * * I re- 


ject the — 
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Colonial trade 
Voyage from 

a Ftench colony 
with falſe deſti- 
nation to Alto- 
na, actually to 
France or Spain. 
Ship and cargo 
condemned. 


THE PHCENIX, Svs1n1 Maſter. 


His was a caſe of a ſhip and cargo taken ona 
voyage from Guadaloupe, oſtenſibly, to Altona, 
but captured off Cape Finiſterre, with a French pilot 
on board, and, as it appeared to the Court, going 
actually into ſome Erench port, or into Corunna. A 
claim was given for both ſhip and cargo, as the pro- 
perty of Mr. Sufe 7ni, a perſon born in 2 but re- 
ſiding chiefly in French iſlands, 


Far 
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For the captors, the King's Advocate and Arnold— 
There are ſeveral grounds on which it is impoſſible 
for this perſon to obtain. reſtitution on. the preſent 
evidence. The proofs of property are very doubtful 
and imperfect, and the ſuſpicion very ſtrong, that this 
perſon who appears to have been wandering about 
on different adventures, could not be the bond fide 
owner of this property, for which no adequate funds 
appear in any part of his hiſtory. His national cha- 
racter ie, beſides, ſo compoſed as to bring him under 
the deſcription of a French merchant. But theſe 
grounds are immaterial, any further than to ſhew 
the true and original complexion of this caſe ; as were 
the property and neutral charaQter allowed to be fully 
proved, the courſe of the voyage would be alone 
ſufficient to ſubje& both the ſhip and cargo to con- 
fiſcation. It is a voyage, as it is aſſerted, to Altona; 
but at the time of capture they were found failing 
ſo far ſouth as the cape of Finifterre, with a French 
pilot on board, and as it is confeſſed by one witneſs, 
going into Coruna for water ;” another witneſs 
acknowledges that he was hired to go on a voyage 
direct to Bourdeaux—taking it therefore to be a 
voyage between the colony and mother country of 


the enemy, or between the colony and mother coun- 


try of an ally in the war, the cargo would be ſubject 
to condemnation on the authority of ſeveral caſes de- 
termined in this Court (the Immanuel, Eyſenberg, 
Riſe, Young). But thoſe were caſes of an open and 
profeſſed deſtination, and in them the Court reſtored 
the ſhips. In this caſe, there is the additional ag- 
gravating circumſtance of a deſtination fraudulently 
coloured to diſguiſe the real courſe of the tranſaction. 

| That 
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That an additional penalty ſhould attach on ſuch a 
caſe would be highly reaſonable, and in the caſe of 
the Fortuna, Norberg, the Court did conſider the 
fraudulent conduct with which the whole of that 


caſe was covered, as a juſt ground for condemning 
the ſhip. | 


On the part of the claimant, Laurence and Sewell 
denied the ſufficiency of the arguments with which 
it was attempted to impeach the property and the 
national character of the claimant. On the queſtion 
of law it was contended that there had been no caſe 
determined by the Court which could be deemed an 
authority for the preſent caſe. The Fortuna, Norbery, 


was a caſe in which the deſtination was between the 


mother country and the colony; but the ground of 
condemnation in that caſe was the groſs fraud apparent 
in every part of the caſe. In the preſent caſe no 
ſuch imputation could be ſuſtained ; allowing the 
courſe, at the time of capture, to have been for C.. 
runna, it had ariſen only from a ſupervening necel- 


ſity, which in no degree impeached the truth of the 


on deſtination to Altona. 


JuDGMENT. 

Sir W. Scott—'This is the caſe of a ſhip-which is 
claimed as well as the cargo for a perſon of the name 
of Suſini, whoſe hiſtory has been very eventful, and 
leaves conſiderable doubt on the important queſtion 
of real national character. He appears to have been 
a native of Tuſcany, who had reſided a conſiderable 
time in &. Domingo, and was at that time the owner 
of a French veſſel called the L' Aigrette, When Je- 

rem. 
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remie was taken by the Briti i/h forces, the ſame veſſel 
continued to be navigated by him under Engli/h co- 
lours, and was, as ſuch, taken and condemned by the 
Trench; he then went to St. Thomas, where he re- 
mained inactive and unemployed two years; he now 


conſiders himſelf to have been for the laſt five years 
a ſubject of the king of Denmark ; but during that 
time, St. Thomas ſeems to have been as little viſited 
by him as any other ſpot of the globe: He is not 
a married man, holding any connection with that 
place by the reſidence of his wife and family : He is 
a navigator, and appears 'to have been perſonally 
during theſe five years hardly there at all. Under 
theſe circumſtances, it.is not a burgher's brief alone, 
that will be ſufficient to controul all other circumſtances 
of his hiſtory and conduct, and to entitle him to the 
privileges of a clear and undoubted neutral perſon. 
At St. Thomas, he ſays, he purchaſed this veſſel, 
and went to Jeremie; where he was at firſt detained, 
but being releaſed, he went to Cuba, ſold his cargo, 
and bought another, with which he went, of 10 St: 
Thomas, but to Baltimore, from thence to Angola in 
Africa, where he took a cargo of ſlaves, and fold 
them at St. Thomas; from thence he went to Balti- 
more again, and took a cargo with which he returned 
to St. Thomas, not to ſell his cargo but to enquire the 
ſtate of the Ne India market; he ſtayed there only 
ten days, and then went to Cape Francois, where he 
diſpoſed of his cargo and from that time he appears 
never to have been at St. Thomas. 

From St. Domingo he took a cargo of colonial pro. 
duce on a deſtination to Altona, but put into Bour- 
VOL, 111, o deaux, 


189 
Tue 


Pruenir. 


* * 
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deaux, owing to bad weather; from Bourdeaux he 
failed again for St. Thomas, but the ſame bad fortune 


attending him, he never got there, but was taken by 


a French privateer and carried to Guadaloupe, where 
the government of the iſland compelled him to ſell his 
cargo ; from Guadaloupe he failed on the preſent 
voyage, as it is aſſerted, to A/tona, From this ac- 
count it is evident, that this ſhip has had as little 
connection with St. Thomas as poſſible z and that her 
voyages, whether voluntary or not, have been much 
more directed to Trench ports, than to any ports of 
Denmark, Then as to the crew— they are deſcribed 
generally as French, Italians, and Spaniards, but the 
fact is, that four are mentioned ſpecifically as [talian; 
and Spaniards ; from which I may conclude, that 
the reſt, not particularly deſcribed, are French, 
The pilot is a Frenchman ; and it appears, that the 
pilot in the former voyage was a Frenchman allo; 
ſo that, if the claimant meant to hold out his ſhip as 
a Daniſh veſſel, he has acted throughout as improvi- 
dently as a man could do, in employing ſo many 
French perſons to navigate her. It has been argued, 
that the chief part of the enumerated voyages to 
French ports have been under compulſion ; and the 
ſentence of the French court at Guadaloupe has been 
relied on as proving the truth of this repreſentation. 
But, without meaning to ſpeak harſhly, J may ven- 
ture to ſay, adverting to what we have ſeen, that 
documents proceeding from ſuch courts do not make 
complete faith. 8 
This is the hiſtory of Mr. Sſini's national cha- 
racter; and I cannot but accede to what has been 


laid upon it, that no perſon can appear — 
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with Denmark by a lighter thread than he is; it 
rather appears that the fin of his old character is re- 
vived, and that he is to be conſidered, at leaſt, as 
much as much a Frenchman as a Dane. 

But the material queſtion for me to conſider will 
be, the character of the preſent voyage :—ls it a 
voyage from Guadaloupe to Bourdeaux ? or to Altona? 
If to Bourdeaux, the Court has held it, as a principle 
from which it will not depart, that a neutral veſſel, 
carrying on the trade between the colonies and the 
mother country under a falſe and colourable deſtina- 
tion, will be ſubject to condemnation. If neutrals 
will lend their veſſels to the enemy, and engage them 
in a trade of which the legality is, in its faireſt aſpect, 
very queſtionable, they ſhould, at leaſt, do it frank- 
ly and openly : The belligerent nation will then ex- 
erciſe its judgment upon the caſe fairly propoſed, and 
probably will determine that ſuch a trade even fairly 
conducted is not to be tolerated. But where it is 


done under concealment, and with the aggravation of 


fraud, the party concerned clearly at once ſubjects 
himſelf to be conſidered as an enemy, in all the con- 
lequences of that tranſaction. 

Then J am to enquire, whether this is a voyage to 
Altona? when I ſay to Altona, I ſhould obſerve, that 
the whole of this repreſentation is rather an aſſertion 
of counſel than of the maſter ; for it is not a little 
extraordinary to ſee, how cautiouſly he ventures to 
ſay any thing that points to Altona : The interroga- 
tories leading to that queſtion, are the 7th, 12th, and 
29th. To the 7th he ſays “the voyage was to end 
at St, Thomas,” chooſing to ſpeak of the whole out- 
ward and returned yoyage together, as one ; although 
he had ſaid of the former voyage, under the ſame 


o 2 circum- 
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The Circutnſtahces, © that that was to Altona.” To the 
Paar. 12th he ſays * the cargo was to be delivered at Al. 
08. ink,”  tona,” Ty the 29th, e that he was ſteering at the 

_ time of his being purſued towards Altona,” ſaying 

nothing of the previous part of the voyage, nor 
giving any account how he came fo far down as Cope 
Finiſterre, within two leagues of Corunna : Such 3 
deviation might certainly happen from accident or 
innocent miſtake, but ſtill it is a circumſtance to be 
accounted for, and not a word does he fay abont it. 
It is beſides to be obſerved, that there is not one let. 
ter on board addreſſed to any perſon at Altona. The 
maſter is going novus hoſpes to a country where he was 
a perfect ſtranger, and yet he appears not to have car- 
ried with him any particular recommendation or con- 
ſignment to any merchant of that place. There is no 
bill of lading, nor any one paper mentioning Altona, 
except a declaration at the French cuſtom houſe, and 
a contract with one of the mariners. Theſe are the 
only papers, that point in the leaſt degree to Alona; 
and, it is ſurely not too much to ſay, that the maſter 
does not venture to aſſert a real and direct deſtina- 
tion to Altona, Then what do the other witneſſes 
ſay ? The pilot is a Frenchman, as he himſelf admits, 
* who had never been to the north of Beurdeaux, and 
1 knew nothing of the local navigation of the Britj 
| channel; Bourdeaux he knew well, being bred and 
5 born there; but would any man of common prvu- 
dence, meaning to avoid French connexions, take a 
* pilot on board ſo invariably rivetted to Bourdeaus! 
1 This is however not the courſe on which they pre- 
[1 tend to be going ; even this pilot is guilty of pre- 
| varication and falſehood ; he pretends that they 


1. were going into Corunna for water; but another 
4 | | witnel 
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witneſs confeſſes, that he was hired expreſsly to go 
io Beurdeaux; and the fact is, that there appeared to 
have been no immediate want of water, as there 


were ſix barrels remaining on board. 


193 


The 
Puæxtix. 


— 
—— 


_ 08. 15th, 
1800. 


This being the caſe, taking all the circumſtances 


together, fortified as they are by the great ſimilarity 
between them and the courſe of the former voyage; 
ſeeing, that the pilot is a perſon particularly adapted, 
to navigate the veſſel to Bourdeaux ; I have not a 
doubt, that this is a voyage originally to Bourdeaux, 
under a falſe and colourable deſtination, and that there 
never was an intention of going to Altona; upon 
theſe fats, I ſhall hold the ſhip as well as the 


cargo to be ſubje& to confiſcation. 


Dec. 1801. In the caſe of the Star, an American veſſel bound 
from Tenerife, oftenſibly, to Hamburgh, but going actually at the 
time of capture into Corunna.— An excuſe was ſet up to account 
for this deviation, that they were in want of water and firewood» 
and that a ſtorm had, a day or two before, ſwept away her 
ſtudding ſails. The Court being of opinion that the ſtate of 


diſtreſs, if fully proved, was not of that magnitude that would 


juſtify a deviation into an enemy's port, and that the truth of 
the fat was not ſupported by the entries in the journal, or 
the general evidence in the caſe, pronounced the ſhip and cargo 
ſubject to condemnation ; ſaying, that it was a caſe ſo ſimilar in 
its circumſtances to the caſe of the Phenix that it muſt fall under 
the ſame principle of law. | 
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THE ROBERT, PATERSON Maſter. 


His was a caſe of joint capture, in which an alle. 
' gation had been admitted on the part of his 
Majeſty's ſhip Defence. The cauſe now came on to be 
heard on the proof of facts, and the general principles 
of law applying to them. 

The circumſtances of the caſe were, that it Was 
a capture made on the breaking out of Dutch hoſ- 
tilities of a large Dutch merchant veſſel coming from 
the Eaſt Indies; on approaching the Engliſh coaſt, 
owing to the diſtreſs of the veſſel and ſickneſs of the 
crew, the maſter was obliged (though very reluc- 
tantly, on account of ſuſpected hoſtilities), to put 
into a Britiſh port; and for that purpoſe he had taken 
on board a pilot to carry her into Dar!mouth. In 
the courſe of that evening, information was received 
in Dartmouth of the arrival of ſuch a veſſel on the 
coaſt, and the mate of a revenue lugger, the Alarm, 
ſlipt out of port the next morning, and made the 
actual capture, in fight, as it was aſſerted, of his Ma- 
jeſty's ſhip Defence; and, as it was farther alleged, 
after having fraudulently ſailed paſt the prize, and con. 
cealed her purpoſe, in order that the * might be 
out of ſight. 


zoth October. 


JUDGMENT. 

Sir I. Scott—This is the caſe of a demand of 
joint capture, ſet up by his Majeſty's ſhip the Defence 
on a plea of having contributed to this valuable cap- 

ture; 


HIGH COURT OF ADMIRALTY. 195 


ture ; the aQual capture having been made by an- 1 
other veſſel, whoſe character is allowed to have been Nr. 


that of a non-commiſſioned veſſel, and who will os. 23, 
therefore entitle the Admiralty to that intereſt, which 125 
ſhe would herſelf have taken if ſhe had been provided 
with a commiſſion of war againſt the Durch. 

It is unneceſſary to obſerve, that the party ſetting 5 
up a claim of joint capture muſt make out his caſe, 
and that the burden of proof lies on him. The act 
of parliament has been extended, for the purpoſe of 
preſerving the harmony of the ſervice, to let in ſome 
temote claims; but the facts out of which thoſe 
claims are to ariſe, muſt be proved in the moſt direct 
manner. Where no actual aſſiſtance is alleged, the 
preſumption of law leans in favour of the actual cap- 
tor; and where fraud is ſuggeſted againſt him by the 
party ſetting up a conſtructive claim, the original 
preſumption is ſtill farther ſtrengthened ; inaſmuch 
as the law always preſumes againſt imputed fraud : 
In ſuch a caſe, the proof that will be required to con- 
troul the uniced force of both theſe preſumptions, 
muſt be proportionably ſtronger and more direct. 

The caſe repreſented in the allegation of joint cap- 
ture is, © that the Defence was in ſight at the time of 
capture, or, if ſhe was not in ſight, that ſhe was Frau- 
aulently prevented by the artifice of the captor.“ 
The being in fight, generally, and with ſome few ex- 
ceptions, is ſufficient to entitle a party to ſhare as 
a joint captor, But the firſt queſtion that ariſes here, 
is, whether one of thoſe exceptions is not the very 
circumſtance that is alleged, on the part of the a dual 
captor againſt this claim, “that the Defence was 


purſuing a contrary courſe.” The ſecond queſtion 
0 4 that 
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The that ariſes in this caſe, viz. whether a prevention merely 
— by the fraud of the actual captor would authorize the 
08, 234, Court to let in the claim of a party who would have 
#%9 been in a ſituation to ſhare, if ſuch a fraud had not 
been practiſed upon him) is allowed never to ive 
been directly determined. Till we ſee whether the 
facts bring it fairly before the Court, it will be unne- 
ceſſary to conſider what would be the legal effect af 
ſuch a fraud: It will be ſufficient to ſay generally, 
that the Court would feel the diſpoſition common to 
all courts, to defeat the injurious effect of ſuch 3 
fraud, and to take the facts of the caſe as they would 
have exiſted if no ſuch fraud had been interpoſed, 
It has been argued, that even if there had been a frau- 
dulent purpoſe on the part of the actual captor, it 
would not be ſufficient, unleſs it were proved alſo to 
have produced its effect; and that no conſequence is 
ſhewn to have ariſen from it in this inſtance. But Iam 
of opinion, that if the fraud was proved to have been 
practiſed, it myſt be held to have produced ſufficient 
effect; for the only object of it was to delay the cap- 
ture tl the king's ſhip was out of ſight : No con- 
duct, on the part of the king's ſhip, was neceſſary to 
be induced; the whole was the conduct of the frau- 
dulent ſhip. The being in fight would have been 
alone ſufficient to have eſtabliſhed her intereſt ; if 
the fraud of delay till ſhe was out of fight could be 
| made out, the conſequence of loſing the opportunity 
1 of being in ſigbt muit be held to have taken place. 
l 6 If the fraud was practiſed therefore, I ſhould think 
that nothing farther was neceſſary to be eſtabliſhed 
1 8 pn that point. 
1 With reſpect to the evidence in caſes of 'this 
3 nature, it may not þe improper to obſerve, that 
= Fel 
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great attention will always be paid to the prepara_ 
tory examinations of perſons on the ſpot, the crew 
of the captured ſhip, who are diſintereſted witneſſes, 


examined whilſt the facts are freſh in their memory, 


before any diſputes have ariſen, and before they have 
had time to embark, either their -paſſions or their 
intereſts in the ſuit : more particularly will the Court 
be diſpoſed to pay great.attention to what is depoſed 
on the 3d interrogatory, which, as I have reaſon to 
know, was introduced for:the very purpoſe of giving 
the Court information on this point, and of prevent- 
ing ſuch diſputes as theſe.—If it appears from this ſpe- 
cies of teſtimony, how the matter really ſtood, where 
the proof is of a poſitive nature, not any mere hearſay 
or other ſlight evidence could deſtroy it; or, even 
where it is only negative, though not deciſive, (be- 
caule it is poſſible that a ſhip may have been within 
ſight, though not actually ſeen by any one of the three 
witneſſes who happened to be ſelected for thoſe ex- 
aminations) it will ſtill merit great attention: above 
all, moſt certainly, if among the original witneſſes, 


it ſhould happen that one had ſworn in the firſt in- 
ſtance, that there were no ſhips in ſight,” and came 
afterwards to ſay © there were, the Court would pay 
but very little credit to ſuch teſtimony. 


The firſt perſon who was examined in this caſe 
was the maſter; and I cannot but think that his ne- 


gative evidence is a very pregnant negative indeed-: 


He, the commander of a diſtrefſed and defenceleſs 
ſhip, anxious to keep out of a Britiſh port, under 
ſuſpicions of hoſtilities, and therefore deſirous of 
avoiding Britiſh cruizers, could not but have been 


very much alive to the preſence of ſo large a ſhip as 
the 
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The the Defence was; her appearance could not but have 
—_— made a ſtrong impreſſion on his mind, and an im- 
| 08.234, preſſion that would not, in all probability, have im- 

2 mediately eſcaped his recollection: he was examined 

three days after the event, and although he ſpeaks of 
fiſhing-boats, loops, &c. as being in fight, he makes no 
mention of any ſquare rigged veſſel, and ſeems to 
have obſerved no ſuch thing. The ſame remark ap- 
plies to the ſecond witneſs—as to the third, I do 
him no injuſtice, when I ſay, that I think his evi- 
dence muſt be laid entirely out of the queſtion. This 
witneſs Lohman comes now to depoſe, on the allega- 
tion given in on the part of the Defence, © that ſhe 
was in fight ;** yet, on his preparatory examination, 
(ſpeaking with minute particularity as to /ſoops and 
brigs, &c.) he ſays nothing of the Defence, as being 
in ſight at the time of capture; although he now 
deſcribes her as a veflel ſeen by them the day before, 
and as having occaſioned a good deal of terror and 
apprehenſion amongſt them :—his later evidence 

muſt ſtand totally rejected. 
This is the amount of the preparatory eXamina- 
tions, the ſimpleſt and moſt unimpeached evidence 
& that can be produced on a queſtion of this nature: 
11 The effect of it is, that the Deſence was not in fight. 
© | But an allegation has been given in, after an inter- 
65 val of twelve months from the time of capture—l 
lay no blarife on any party for not bringing it in 
earlier: It happens that the parties who are to give 
the inſtructions are abroad on foreign ſervice; 
1 yet I muſt obſerve, how deſirable it is, that alle. 
gations of this ſort ſhould be brought forward 3s 


ſpeedily as poſlible ; ; for, where witneſſes come to be 
examined 
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examined after a diſtance of two or three years, 


when facts are not diſtinctly remembered, or are 


mixed up, perhaps, with the reſult of all the eager 
and intereſted and goſſiping converſations, that 
uſually paſs in ſea-port towns on ſuch ſubjects; it is 
not too much to ſay, that no great reliance can be 
placed on their repreſentations, which are often in- 
conſiſtent in ſuch a degree, as to be totolly irrecon- 
cileable upon any honeſt conſtruction. The preſent 
caſe furniſhes an inſtance, in which it is admitted, 
that many circumſtances are related with ſuch a di- 
verſity, that no attention can poſſibly diſcover which 
is to be credited, and the Court is compelled to de- 
termine upon general views of the caſe, and upon 
ſuch fats as are mutually admitted. One witneſs, 
Bewick, is brought forward, from the ſhip, in whoſe 
favor the claim of joint capture is given; and al- 
though he has releaſed his intereſt, it muſt not be 
forgotten, that ſuch witneſſes uſually fee with ſharp 
eyes, and recollect with prompt memories in favor 
of their own ſhip : This deſcription of men are by 
no means particularly exempt from an infirmity com- 
mon to all mankind. I believe there is no caſe in 
which the Courts have decided in favor of a joint 
captor on ſuch evidence alone: In the caſe of the 
Twee Geſuſters it was laid down by Lord Camden, 
that no ſuch teſtimony alone could ever be permitted 
to eſtabliſh it. 

This witneſs ſays, “that at two the Defence was 
in fight from the maſt head.” I am not aware of any 
one inſtance in which the Court has pronounced for a 
Joint capture, on being in ſight only from the maſt bead; 
I do not ſay, that ſuch a caſe would be entirely and 
abſolutely 
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abſolutely out of the reach of the principle on which 
the being in ſigbit is admitted to conſtitute an intereſt 
of joint capture; but his may be ſafely affirmed, 
that if the Court was to pronounce for ſuch a claim, 
on ſuch evidence, it would be in all reſpects a very 
extreme caſe indeed. The allegation is laid in very 
different terms, pleading, © that they were diſtincth 
in view ;”” yet no other perſon is brought from 
amongſt the whole crew to ſay, that he ſaw her; and 
this man depoſes only, © that he ſaw her from the 
maſt head.” Two other perſons ſpeak to opinion, 
ce that ſhe muſt have been ſeen, &c.” Theſe amount 
to nothing but conjecture and inference, and muſt be 
diſmiſſed. From the captured ſhip, one boy is pro. 
duced, who ſays, that he recolleQs to have ſeen a 
three-malted veſſel from the deck.” It is certainly 
a little extraordinary that, if the Defence had been 
an object of terror only one day before, this boy 
ſhould have been the only witneſs who was making 
any obſervation, or who got any ſight of her, at this 
time. Here again, I muſt ſay, that if I was to pro- 
nounce for a joint capture, on this evidence, it would 
eſtabliſh a very extreme caſe indeed ; extreme as well 
in the evidence as in the fact: There is no journal 
nor log book produced to ſhew what was the rate of 
failing ; although it is admitted, that the Defence 
was making her way z the Channel as faſt as ſhe 
could, in purſuance of orders ſhe had received ; and 
this very reaſon is given for not having ſtopped to 
examine this veſſel in queſtion. | 

Thus the caſe is left on the. part of the aſſerted 
joint captors, this being the whole evidence pro- 


duced. On this proof .it is impoſlible to fay, >a 
they 
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they have , performed- the taſk which the law im- » The 
ſes on them, of bringing unequivocal, direct, tt: 
and unſuſpicious evidence of their claim. But o. 236, 
farther, from the evidence of perſons entirely neu- 388 
tral in this matter, as to any bias of intereſt, I 
ſhould not ſcruple to ſay, not only that the De- 
fence is not proved to have been in fight, but that on 
the contrary, it is proved, on the beſt legal con- 
ſideration that I can give it, that ſhe was not in fight 
at the time of capture. | 
Then, we come to the ſecond ground, © That if 
ſhe was not in fight, it was owing to a fraudulent poſt- 
ponement of the act of capture.” The firſt evidence 
on this point that is addreſſed to the attention of the 
Court is, the declaration of the actual captor himſelf, 
Mr. Curtis, the mate of the Alarm : It appears from the 
evidence of Green, a fiſherman, © that on the day be- 
fore, he had gone on board the Robert, and found her 
in a diſabled ſtate, that he had adviſed the maſter to go 
into Dartmouth, ſuſpecting there was valuable Dutch 
property on board; that he afterwards made the beſt 
of his way to Brixham, and called on the mate of the 
revenue cutter to give him the information ;*” that 
the mate went immediately to Dartmouth, where the 
cutter was lying, and failed the next morning in 
queſt of this veſfel; which in the mean time, finding 
her difficulties to increaſe, had taken a pilot on board 
to carry her into Dartmouth ; but was at the time, 
_ owing to unfavourable winds, ſteering for Torbay 
to procure farther aſſiſtance. It is admitted, that 
when Green left her ſhe was ſteering zy the Channel, 
and that ſhe altered her courſe afterwards for Torbay, 
being unable to make the port of Dartmouth. This 
is 
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is the ſhort hiſtory of the ſhip. It is pleaded, that 
after the capture, Curtis made a declaration, „ that 
he had poſtponed the capture in order to let the 
Defence get out of ſight:“ This is undoubtedly x 
very ſtrong declaration, eſpecially if repeated, againſt 
the party himſelf, and conſequently againſt any per: 
fon ſtanding on his acts. It impoſes a very ſevere 
taſk on the party coming forward to contradict it 
afterwards; at the ſame time he is not abſolutely 
precluded — proving the contrary by an appeal to 
real facts; and if ſuch facts are proved, then the 
Court would attend to the true facts, in oppoſition 
to the untrue declaration. It has been diſputed 


whether he made any ſuch declaration, and it is true 


that he denies it upon oath in moſt decided terms; 
but J incline to think, that the legal reſult of the 
evidence upon the whole eſtabliſhes, that ſome ſuch 
declaration was made, both on the deck of the ſhip, 
and afterwards at Dartmouth, though poſſibly mixed 
up with ſomething of miſunderſtanding on the part 
of the hearers and relators. Suppoſing that he 
did make ſuch a declaration, and to the full extent 
of what the hearers relate, it would be but juſt 
to advert a little to the ſituation of this perſon at 
the time: At that moment this man muſt have 
thought, that he had all at once made a large 
fortune, for he had reaſon to ſuppoſe that his 
ſhip was ſufficiently commiſſioned to entitle him to 
4 prize; ſuch a moment would be a moment of 
intoxication: He might be diſpoſed to ſhew, that it 
was not all to be aſcribed to accident, that he was 


indebted for ſome ſhare to his own ſagacity and ma- 
nagement. 
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nagement. The fortunate are willing enough to Ja- 
crifice” a little to their own net, and to claim a ſhare 
of the merit with fortune; and, I think, ſuch a de- 
claration might proceed from a momentary impulſe 
of vanity, without being at all ſupported by the 
facts that actually took place. I do not ſay that this 
is the firſt explanation to which the Court-would na- 
turally reſort : It would undoubtedly at firſt be diſ- 
poſed to think the declaration was true; but that a 
man ſhould be abſolutely concluded by ſuch a de- 
claration, which at beſt may be deemed a half drun- 
ken declaration, is what I preſume no perſon will 
ſcriouſty maintain: To hold ſuch a declaration conclu- 
five againſt all evidence of the fact, would be groſsly 
unreaſonable ; the utmoſt that can be aſcribed to a 
declaration made as this was, not on oath, is, that it 
mult be ſtrongly contradicted by evidence of the fact: 
The party does not content himſelf with denying it, 
but has undertaken to contradict it by an appeal to 


facts. The other party has a:tempted to maintain 


the contrary, and has met him upon that iſſue ; and 
it will be the duty of the Court to decide between 
them, by attending to what is proved to have ac- 
tually paſſed in the courſe of the tranſaction. 

The aſſertion on the part of the Defence is, 
that the mate of the Alarm fraudulently poſt- 
poned the capture, and the material queſtions will 
be, What is the act of fraud applied? and at what 
period it is ſuppoſed to have taken place? It is 
not afſerted that the Alarm did not go to ſea as ſoon 
as poſſible after Curtis received the news,—that 
ls not to be ſuppoſed ; he put to ſea about twelve 
o'clock the ſame night, and left Dartmouth harbour 

in 
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in purſuit of the ſhip. Now, if any general fraud 
for the purpoſe of miſleading à join capture had 
been intended, what is the form which it muſt have 


aſſumed? that of keeping neat the prize, pari bai, 


hovering about her, and creating no ſuſpicion in the 
mind of the Defence; and fo it is repreſented in the 
allegation :—lIt would on the contrary have been moſt 
unnatural for her to have ſailed wide of the prize, 
and to have run the danger of ſeeing her get into 
Torbay, where ſhe would have been ſeized by other 
veſſels : Accordingly Bewick, the witneſs examined 
from the Defence, deſcribes the Alarm i to have ho. 
vered about; he ſays © that he ſaw the Alarm fail 
paſt the Robert, a ſmall diſtance to the ſouthward, 


and afterwards hove to, that he, knowing the Alarn 


to be a revenue cutter, ' ſuppoſed ſhe was proceeding 
to ſearch the Robert, &c. :” But is this the ſtate of 
the caſe, as the Counſcl themſelves have been com- 
pelled by the evidence, to repreſent it? Is it in any 


way proved, that © ſhe hovered about?” on the 


contrary, it appears, and is admitted without reſerve, 
that on coming out in the morning, the Alarm pur. 
ſued the Defence inſtead of the Robert; and chat it 
was not till after ſome time, that ſhe deere the 
miſtake, and tacked about in purſuit of the prize. 
The whole of the matter of fraud then is reduced 
to one queſtion, Whether this was a bond fide act on | 
the part of the Alarm? whether ſhe purſued the He- 


fence under an honeſt miſtake, or with a fraudulent 


intention? But here let me aſk, is this a caſe at al 
like the caſe repreſented in the allegation ? It is there 
pleaded in the 3d article, That Curtis, in order to 


. the Defence into an opinion that the Roben 
1 Was 
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was a friend, cunningly refrained from making the 
feizure at ſuch time, and failed paſt the Robert at a 
{mall diſtance and brought to for upwards of two 
hours: Is this a caſe of hovering about, and keep- 
ing company ? by no means: The only argument 
that the evidence has afforded has been, that the 
pretended miſtake was committed fraudulently, and 


for the purpoſe of gaining time : I have already faid, 


that it would be extremely improbable that a ſhip 
going out to make a capture of ſuch value, ſhould 
leave her prize in this manner, from choice or de- 
ſign, and run the riſk of ſeeing, her get into Torbay ; 
ſhe would have kept near and have pounced upon 
her at a proper moment; and again, if the intention 
was to ſuffer the Defence to proceed up the Channel 
without taking notice of any thing paſſing behind 
her, and ſo to elongate her diſtance as to be out of 
ſight at the time of capture, could a more inconſiſ- 
tent meaſure have been employed than that of en- 
gaging in the purſuit of her, and thereby calling her 
attention back by ſo ſingular an appearance? What 
evidence is there to ſnew, that conduct, ſo unnatural 
to be purſued, was actually purſued and from fraudu- 
lent motives ? | | 
The only argument that is urged is drawn from 
the improbability of ſuch a miſtake. It is ſaid, © that 
the Robert and the Defence could not be miſtaken for 
each other.” But we are to remember, that the ſhip 
tor which they were looking was of a large ſize, ſuited 
to an Eaſt India voyage, and nothing diminithed, I 
dare ſay, by the deſcription which the fiſherman had 
given of her. She had been left by him the day 


before, ſailing up the Channel, the courſe in which 
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gone on till they came cloſe, ſuch a miſtake would 


the fraud of Curtis alone, or of the whole crew? If 
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the Defence was then going. In the depth of inter, 
as this was in January, when the weather is hazy, 
and when ſhips are apt to loom, as it is termed, v 
large, that ſuch a miſtake ſhould have been made at 
eight o*clock in the morning, when the Alarm came 
out, is not at all improbable. Certainly, if they had 


be entitled to little credit. But it was not ſo; they 
purſued till they came within ſeven or eight miles, 
and then diſcovering the miſtake, they were at a Jos, 
and in doubt in what part of the horizon. they were 
to look for the prize, and it was ſome time before 
they recovered her. Suppoſing all this purſuit of 
the Defence to have been a fraud, is it to be taken as 


of Curtis alone, it could hardly be but that the ret 
of the crew would have remonſtrated againſt ſuch a 
wild chace, inconſiſtent with the intereſt they all had 
in view. It muſt have been obſerved to him, “ You 
are going out of the way; the prize is in another 
quarter.” Or, if it was not the project of this man 
alone, it muſt involve all the principal perſons on 
board in the ſame fraud, and alſo in perjury, as they 
all ſwear poſitively they were purſuing a fair inten- 
tion; the ſame account is given, alſo, by other di- 
intereſted witneſſes; the pilot and perſons obſerving 
this tranſaction from ſignal houſes on ſhore, all ſup- 
port the ſame ſtory. It is to be remarked alſo, that 
their own witneſs, Lobman, admits the poſſibility of 
a miſtake; and even the boy Forſter, for he fays, 
de that he ſaw the Defence the day before; but 
whether ſhe was a ſhip of war or not, he could not 
tell.“ 


Hov 
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How is it poſſible to ſay upon this evidence that 
the imputation of fraud is made out ? The imputed 
fraud is of one kind, and the fraud attempted to be 


proved by the witneſſes is of another, totally incon- 


ſiſtent with it. The fraud imputed is that of hover- 
ing round and keeping cloſe to the prize, till the 


Defence had got out of ſight ; but the fraud attempted 


to be proved is, that of a fraudulent deſertion of the 


prize, and a fraudulent purſuit of the Defence; to 
the former repreſentation one witneſs alone ſpeaks, _ 


Bewieke, but all the other witneſſes on both 
ſides ſo directly contradi&t him, that the Counſel 
have been compelled to abandon his teſtimony as 
irreconcileable with the fact, and founded in ſome 
miſappreheuſion on his part. They have been com- 
pelled in effect to admit, that if the fraudulent purſuit 
of the Defence cannot be maintained, the imputation 
of fraud falls to the ground ; for they do not ſuggeſt 
that the Alarm, after quitting that purſuit, did not 
bond fide purſue the prize, and take poſſeſſion of her 
as ſoon as ſhe conveniently could. Now it appears 
to me, independently of all evidence, that the caſe of 
fraud as thus repreſented, is on every account un- 
natural and incredible; and that, pon the evidence 
it is contradicted by all the teſtimony on which 
the Court can ſafely rely. If it be true, every witneſs 
on the land muſt have groſsly miſunderſtood it, and 
every witneſs on board the Alarm muſt be involved 
in the guilt of a deliberate perjury. 

it I am right in this view of the caſe, the decla- 
ration made by the mate {if made, and in the extent 
which is ſuggeſted), is contradicted by the facts upon 
the fulleſt examination of them, At the ſame time, 
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The I cannot but think that this idle declaration has fur. 


RoBERT- 


niſned a very ſufficient cauſa litigandi, and ſhall there, 


——— 


| 08. 234, fore direct the whole expence of the proceedings, on 
the part of the claimant, to be defrayed out of the 
proceeds of the prize remaining in the Court. 


. 1800, 


New. ath, THE LUCY, Tzzapwz1i. Maſter, 


1800. 


Compenlation IA was a caſe of a ſhip and cargo which had been 


Value Mode : - 

ol eftimating taken in port, at the capture of Martinique, and 
Io per cent. on . , . ; 

tie hole price Condemned in a Vice Admiralty Court erected there 
3 by the commanders in the Je? Indies, under a mi. 


ſreight—the ſhip apprehenſion that they poſſeſſed an authority to ere 


and cargo be- 


longing to the ſuch Courts. 
ſame perſon. - 


On proceedings inſtituted againſt the captors to 
proceed to adjudication in the High Court of Admi- 
ralty, the former proceedings in this pretended Coutt 
being nullities, the ſhip and cargo claimed for the 
ſame perſon were directed to be reſtored in value. On 
a refetence to the Regiſtrar and merchants to al 
certain the value, they had taken the invoice prices 
and allowed upon it a profit of ten per cent. A clan 
for freight on the part of the ſhip had been diſallowel 
by them. | 


| Laurence now prayed that the Court would dired 
the report to be amended, fo as to add an allowance 
of freight. 


fur. 


exe- 
Ol 


the 


01 
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On the other fide, the King's Advocate contended,— 
That the allowance of ten per cent. was intended to 


cover all charges. 


The Regiſtrar explained the ground on which he 
and the merchants had proceeded, viz. That as the 
cargo had actually arrived at Martinique, they looked 
firſt for ſome means of aſcertaining the actual value (a) 
there; that not being able to obtain any documents 
by which they might eſtabliſh that fact, they had 
been obliged to take the invoice price, and allow a 
profit of ten per cent. as an ordinary mercantile profit: 
That the claimant had not proved before them that he 
had actually paid freight ; on that account they did 
not think themſelves at liberty to allow it, but had 


2dviſed an application to be made to the Court. 


Some reference having been made to the S.. 
Fuſatins caſes of the laſt war, the Regiſtrar ſaid he 
did not recolle& that any queſtion aroſe in them re- 
ſpecting ſhips, as they were chiefly caſes of produce () 


captured in ſtore houſes, 
Court— 


—_— ——ͤ— "ISS * * * 


(a) It was ſaid in this caſe, that the practice of giving ten 
fer cent. originated in the caſes of corn and other cargoes taken 
and paid for by government. 

% In thoſe caſes the account of ſales were produced, and it 
was ſtrongly argued in the Court of Appeal, that the claimants 
were entitled to an allowance of profit on thoſe ſales. But the 
Court held, that the ſales being produced, the claimant muſt be 
content with the proceeds, i:.nleſs the fairneſs of the {ales could be 
impeached. The prize act for the preſent wär, ſect. 32. contains 
the foliowing expreſs direction on that point, for ſales under 
the authority of a Court of Juſtice: That in caſe the ſen- 
. or interlocntory decree, having the force of a definitive 


leutence of ſuch Court of Admiralty or Vice Admiralty, ſhall be 


Þ 3 _y 


owner of the cargo. He has not actual paid freight, 


where the one perſon is owner of both. 


payment of all expences attending the ſame, ſhall be deemed and 
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Court—My opinion is, that if ten per cent. is not 
more than a fair mercantile profit on the cargo, the 
claiment is farther entitled to be conſidered in the - 
character of owner of the ſhip. He is entitled to his 
profits in that character as well as in the character of 


becauſe he unites both characters in himſelf, If the 
freight was paid ſeparately, where the owner of the 
ſhip was not the owner of the cargo, it is equally due 


The King's Advocate prayed, that as it was a queſtion 
in which a great number of caſes and a very conſider- 
able amount of property were involved, it might be 
allowed to ſtand over for farther conſideration, 

On the 21ſt Feb. 1801, the matter being moved 
again, the King's Advocate ſaid, that after the inti- 
mation which had been given of the opinion of the 
Court, he did not, on conſideration, think that he 
could oppoſe the motion, 

Freight directed to be added to the report, 28 
general rule to govern all ſimilar caſes, 


** * — 
— 


ſinally reverſed after ſale of any ſhip or goods, purſuant to the 
directions in this act contained, the net proceeds of ſuch ſale, after 


taken to be the full value of ſuch ſhip and goods; and that the 
party or parties appellate, and their ſecurities, ſhall not be anſwer- 
able for the value beyond the amount of ſuch net proceeds, unleſs 
It ſhall appear that ſuch ſale was made fraudulently, or without 
due care. 


HIGH CQURT OF ADMIRALTY. 


THE ANNA MARIA, HILEZEBNAN DT Maſter. 


His was a caſe on admiſſion of an allegation of 

joint capture, given on the part of his Majeſty's 
ſhip the Sandwich, averring the capture to have been 
made by his Majeſty's hired armed tender the Mi- 
nerva, at the time of capture attached to, and in the 
ſervice of, the ſaid ſhip the Sandwich. It was alleged 
alſo, that at the time of capture, lieutenant Pamp, 
the commander of the faid tender was a lieutenant 
of the Sandwich, and was acting under the command 
of the Sandwich in the chaſing and capturing, by 
virtue whereof his Majeſty's ſhip the Sandwich was 
aiding and aſſiſting in ſuch capture, and entitled to 


ſhare in the prize. 


The King's Advocate ſaid, there were many private 


armed ſhips of war hired by his Majeſty's govern- 
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Allegation of 


„ Join! capturey 


on the part of 
the Sandwich, 
averring that 

the actual cape 
tor, a hired 
armed tender, 
was attacked 

to the Sandwich, 
admitted 
Obſervation re- 
ſpecting the 
proof neceſſary 
to ſupport the 
averment, ſrom 
he orders of the 
Admiralty, &c. 


ment, and employed under his Majeſty's officers; that 


prizes made by them were uſually condemned to them 
as to commiſſioned captors; that this was à veſſel of 


that deſcription, ſent on the preſent ſervice by the 
officer of his Majeſty's ſhip the Sandtvich. — The ſhip 
and cargo had been condemned 26th July 1796, as 
taken by the tender, and that ſentence, on the ap. 
peal of the claimant, was affirmed by the Lords, April 
1799, An appearance was given on the part of the 
Sandtoich, as joint captor, on the 13th May 1800: 
When this allegation was firſt brought before the 
Court, it was directed to ſtand over for the purpoſe of 
procuring information reſpecting the orders under 
u lich this veſſel was ſo attached. It was now brought 
P 4 forward 
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The forward again; when the King's Advocate ſaid, it did 
ANNA MARIA, A 
not appear that there were any orders by which the 


— ̃ — 


Dee gti, tender was attached to this particular ſhip, the Sang. 
1800. . | a 
wich, 


Arnold—We have not been able to procure the 
orders, but. it muſt be in the knowledge of the 
parties. / 


Court—I ſhould be very much inclined to hold, 
that in order to ſupport the claim effectually on be- 
half of this ſhip, ſome orders muſt be produced to 
ſhew in what manner the actual captor was attached 
to the Sandwich. If ſhe was attached as a tender, it 
muſt have been in conſequence of ſome orders in 
writing. Unleſs ſuch orders can be produced, it does 
not appear that the fa& can be properly eſtabliſhed, 
but the fact being averred, I muſt admit the allegation, 
leaving it to the party to conſider, upon this obſer- 
vation, what proof will be neceſſary to ſuſtain it. 

Allegation admitted. 


— Y wUlſ_""=-- 


THE GEORGE, Dux Maſter. 


(Inſtance Court.) 


Motion in the 


Inftence Cn I this caſe Laurence moved to arreſt the ſhip on 
to arreit a ſhip | 


taken at Cu- the part of the owner, on a ſuggeſtion that the 
brought to 2diu- ſhip had been taken prize in the TWVe/t Indies, at the 
mae Ha capture of Curacoa, and ſent to Europe with diſpatches 


ceedings in the : . d. 
precings in te - to government, without having been brought to a 
rected, to call on judication. 

the captor to | | | 

proceed to ad- | | 

judication. - 1 The 


on 
he 
he 


les 
ad- 
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The King's Advocate ſaid, there was no inſtance in rie 
which the Court had granted a warrant in a caſe of 
this nature, where the ſhip was liable to be proceeded J. 218, 
againſt as prize; that the proper mode would be to ' 1801, 
take out a monition againſt the captors to proceed to 
adjudication. 


Court—T am diſpoſed to think that this motion is 
unneceſſary. If a return was to be made by govern- 
ment, in whoſe hands it appears the ſhip is, that they 
held it as agent for the captor; the proceedings 
muſt then take the common form of a proceeding in 
prize. Some reference has been had to the caſe of 
the General Walterſdorf, (iſt Adm. Rep. p. 348) but 
in that caſe the Court ſaid, you muſt firſt proceed 
againſt the captors. 


If, in the preſent inſtance, the ſhip was in the 
hands of a foreigner, or in danger of being ſent 
away, the Court would be called upon to exert its 
utmoſt diligence z as the matter now {tands, there is 
no neceſſity for this motion, and no end will be ef- 
fected by it. | 
| ibs Motion rejeQed. 


— . — . —— 


THE SISTERS, Tunns Maſter. £4. th 


His was a caſe on the admiſſion of an allegation Averment of 
on the part of Robert Charnock, proceeding ef Bethe 


againſt the ſhip in a ſuit of poſſeſſion. An objection alen it 


was taken that the manner in which the title was join over- 
avowed, was not ſufficiently expreſſed. 


On 


— —— — 
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On the other fide, the King's Advocate and Staley 
contended that the allegation went as far as was ne. 
ceflary or proper; that it exhibited the inſtrument of 
purchaſe, and expreſely averred, that the owner 
has never ſold or transferred the poſſeſſion ;* and 
then calls on the other party, who has got into pol. 
ſeſſion, to prove his title, and ſhew cauſe why he 
ſhould not be diſpoſſeſſed. 


Court—It appears that the averment is ſufficient 
to entitle the allegation to admiſhon. It is a caſe in 
which Mr. R. Charnock has taken out a warrant of 
poſſeſſion ; he ſtates the purchaſe made by him, and 
proceeds to ſay, * that ever ſince the ſaid ſhip, her 
tackle, &c. have been the true and legal property 
of the ſaid R. Charnock,” the poſleſſion is withheld 
from him; but on what grounds is not yet at all dif 
cloſed. It may be that it is retained by the maſter, 
on ſome ſquabble with him, involving no queſtion of 
property. If it ſhould turn out that a queſtion of 
property is involved, it will be then time enough for 
the Court to conſider whether it can interpoſe. At 
preſent nothing appears. I think the title is ſuffici 
ently averred to procure admiſſion for the allegation. 
It will be for the party proceeded- againſt to ſet out 
the grounds on which he reſiſts the demand of a party 
claiming as proprietor. 

Allegation admitted. 
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1801. 


THE HOPE, HorncasTLe Maſter, 
(Inſtance Court.) 


THIS was the caſe of a proteſt entered on the part Salvage: Moni- 
tion calling on 


of the Eaſt India Company to a monition calling te owner to 


upon them to ſhew cauſe why ſalvage ſhould not be (pr oak ber 


decreed to the crew of his Majeſty's ſhip the Harpy, dus: — 


on a ſuggeſtion that the Hope was ſtranded and in ceedings on fl- 
vage cou 


great diſtreſs ; and that the Harpy had aſſiſted her, indirured in 


and taken on board fome cheſts of bullion, &c. for . 3 
the purpoſe of lightening the ſhip, and for the pre- „ er- 


; ruled. 
ſervation of the treaſure. 


In ſupport of the proteſt, Swabey objected that the 
only mode of proceeding for ſalvage, in the Inſtance. 
Court, was by a warrant of arreſt of the ſhip ; that 
there was no precedent in the books of a monition 
againſt the proprietor perſonally to ſhew cauſe in the 
firlt inſtance. 


Court—T am not diſpoſed to ſuſtain the objection 
that has been taken to the legal mode of proceeding z 
but the ſubſtance of this claim of merit, on the part 
of the Harpy, is of ſuch a nature that it ſeems to be 
a matter more fit for private remuneration than to 
be made the ſubject of a ſuit of ſalvage. The nature 
and extent of the ſervice performed preſents a very 
fit occaſion for the gratitude of ſo conſiderable a 
ſociety of merchants as the Eaſt India Company to 
expreſs itſelf in ſome ſort of honorary acknowledg- 


ment to the king's officer who performed it. I think 
it 
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Tie it would be difficult to make more of it; poſlibly 
on this opinion having been expreſſed, the matter 
Fab, 26th, may proceed no further, otherwiſe I muſt conſider 
nA. the objections taken againſt the mode of proceed. 

ing, though as at preſent adviſed, indiſpoſed to ſuf. 

tain them, 


— 


4 
et ee ee „„ — 
— — — — EIT _ _ 


—— . — 


120 fare 1801. In the Trelawney, Lale, 20th June 1801, which was a caſe of 
| ſalvage of a ſlave ſhip on the coaſt of Africa, afterwards given up to 
the maſter for the convenience of proceeding on the voyage.— The 

proceedings had been inſtituted in the ſame manner, by a monition, 

calling on the owners to ſhew cauſe why ſalvage ſhould not be de- 

creed. The owners appeared under proteſt, and in ſupport of the 

proteſt, Arnold and Swabey took a ſimilar objection to that taken in 

the Hope; © that a ſuit of ſalvage; in a caſe civil and maritime, ſhould 

commence by an arreſt of the ſhip, as being a proceeding in ren; 

4 that in the articles 18th Feb. 1633, it was particularly expreſſed, 
« that if ſuit ſhall be in the Court of Admiralty for building, amend- 

ing, ſaving, or neceſſary victualling the ſhip, againſt the ſhip, and 

not againſt any party by name, but ſuch, as for his intereſt, 

makes himſelf a party, no prohibition ſhall þe granted, though 

this be done within the realm.” From this it -was inferred, that 

for ſaving the ſhip, the ſuit ſhould originate * the ſhip, and 

not againſt the owner, 


On the other fide, the King's Advocate and Laurence = The 
owners of this property have received great benefit from the 
ſervice of the ſalvors, in this caſe will not be denied. In ſtrict- 
neſs, the ſalvors had a right to bring home the veſſel to ground a 
demand of ſalvage on proceedings againſt her; becauſe they hare 
waived that right for the farther convenience of the owners, it is 
endeavoured to turn them round, by objecting to the form of pro- 
eceding ; the effect of which would certainly be to make all other 

 falvors very cautious how they depart from their extreme right in 
future inſtances. It is ſaid that our proceedings recite, and ſup. 
pole an action in rem depending; and that it is by this fiction 
only that the monition is introduced. If that were the cale, ſuch 
a fiction wonld be very ſuſlainable : but the truth is not as it has 
been repicſented. The old practice has always been, in the firl 

inſlance, 
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nſtance, againſt the perſon; and ſeveral of the firſt chapters df 
Clarke's Praxis direct the proceedings to be againſt the perſon. 


Court—As the objection has been preſſed, I ſhall reſerve this 
matter for farther confideration. At preſent it may be ſufficient 
to ſay that the Court will be extremely unwilling to hold, that 
becauſe a ſalvor has choſen to proceed in the manner moſt favour- 
able and moſt accommodating to the other party, he ſhall be de- 
prived of ſubſtantial redreſs in this Court. 

It is a moſt ungracious objection that is founded upon an act of 
the ſalvors done at the requeſt and for the convenience of the 
party benefited, and as it may fairly be preſumed, under a tacit 
reſervation of all rights. 


On the 31ſt July, the Court directed the proteſt to be over- 
ruled, and decreed a monition againſt the owners to ſhew cauſe. 


THE FRANKLIN, SzczrBrartH Maſter, 


Tris was a caſe of a Pruſſian ſhip going with a 
cargo of hemp and iron from Lubeck, oſtenſibly, 
to Liſbon, but actually, as it was inferred from the 


place of capture and courſe of _ voyage (a), to 
Bilbea, 


Fer the captors, the King's Advocate and Adams ar- 
pued—That from the ſituation of this veſſel it was 
evident ſhe was not going to Liſbon, but to a Spaniſh 
port, with a falſe deſtination to Liſbon; that the pe- 
nalty for carrying contraband articles of war to the 
enemy had anciently affected the ſhip as well as the 
cargo; that whatever relaxations might have taken 


2 


— "ve _ _— 


(a) She was taken about three miles off Sr. Andero, 
place 
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Tie place in this reſpect, they did not apply to caſes at. 


Fo cnn tended with the aggravating circumſtance of a falſe 
_—_ deſtination ; a conduct which made the ſhip an actiye 
partaker in the hoſtile purpoſe of ſupplying the 
enemy with ſtores of war, and deprived the other 
belligerent of the right of pre-emption. It therefore 
juſtly called for ſome additional penalty to diſtinguiſh 
it from the caſes of ſhips going with an avowed deſti. 
nation; that in thoſe caſes a loſs of freight enſued, 
and that the only additional penalty that could be 
inflicted would be to return to the ancient rule of 
law in ſuch caſes, and hold the ſhip herſelf liable to 


confiſcation. 
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For the claimant, Arnold denied the ſufficiency of 
the inferences, by which it was attempted to prove 
that the ſhip was actually going on any other deſti- 
nation than what was expreſſed in all her papers, and 
confirmed by the teſtimony of the maſter, viz. to 
Liſbon. It was farther contended on the point of law, 
that if the fact were ſo, there was no reaſon to reſort 
to greater ſeverity than had been practiſed in late caſes 
in the Court of Admiralty of this country; that in 
the Sarah Chriſtina the ſhip was taken actually going 
into Cherbourg, though all the papers purported a 
deftination to Cagliari, yet the Court of Admiralty 
did not proceed in that caſe to inflict any greater 
penalty on the ſhip than the loſs of freight. (1ſt Adm. 


Rep. p. 237). 


JUDGMENT. 


Sir V. Scott—This is the cafe of a ſhip claimed 2 


the property of Pruſſian ſubjects, and ſufficiently 
5 proved 
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proved to belong to them. The charter-party made 
with perſons at Hamburgh, engages her to go from 
Lubeck to Liſbon. If that was the real deſtination, 
there could be no doubt that the owner would be 
entitled to a reſtitution, But a queſtion has ariſen 
on that fa& from the nature of her cargo, and the 
place in which ſhe was taken. Her cargo conſiſts of 
ſeveral articles directly contraband, if going to the 
enemy, and not protected by the favourable con- 
ſiderations which are to a certain degree, and in ſome 
known inſtances, applied to the goods of perſons ex- 
porting the native commodities of their country. 
The other articles, though not ſo diſtinctly contra- 
band, are ſuch as are of great uſe in naval equipment, 
and might ſubject the ſhip to ſome penal inconve- 
nience, if going to a hoſtile port. 

The deſtination, therefore, is the principal fact in 
this caſe. The ſhip was taken out of her proper 
courſe, and in a direct courſe towards one of the 
Spaniſh ports in the bay of Biſcay, on this ſide of 
Cape Finiſterre. 1 have had frequent occaſion to 
obſerve that it is very difficult to dete& a fraud of 
this ſpecies in the particular inſtances. Pretences and 


excuſes are always reſorted to, the fallacy of which 


can ſeldom be compleatly expoſed ; and therefore 
without undertaking the taſk of expoſing them in 
the particular caſe, the Court has been induced (and 
hope not unwarrantably), to hold generally in each 
cale, that the certain fa& ſhall prevail over the du- 
bious explanations. 

This veſſel was going, as it is afferted, to the ſouth 
of Cape Fniſterre, to Liſbon, from the Britiſh channel. 
On ſuch a voyage, the great object would be, as 


every 
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every perſon muſt obſerve upon lookiny at the map, 


without the ſmalleſt degree of nautical experience, 
to keep far enough out to weather Cape Finiſterre, 
and then ſtand to the eaſt; inſtead of that, this ſhip 
had ingulphed herſelf deep in the bay of Biſcay, and 
was ſteering eaſtward directly for the coaſt of Spain. 
By keeping to the eaſtward on ſuch a voyage, the 
ſhip would have had two or three headlands to wen- 


ther, and would have been in want of two or three 


winds for that purpoſe. It is not immaterial to ob- 
ſerve, that this man had navigated in theſe ſea 
before, and cannot plead inexperience. It is like- 
wiſe obvious, that on a voyage to Liſbon there would 
have been particular reaſon for more than ordinary 
caution to avoid the coaſt of Spain; conſidering the 
ambiguous ſtate of affairs between Spain and Por- 
tugal, we may reaſonably ſuppoſe ſuch a cargo a 
this going to Liſbon at this time, would not have been 
conſidered as a perfectly innocent cargo by a Spaniſh 
cruiſer. A caſe has ſeldom occurred in which a 
maſter, found out of his courſe, did not attempt to 
ſet up ſome excuſe : In the preſent cafe no ſuch at- 
tempt is made. He admits his ſailing towards the 
Spaniſh coaſt; yet he does not reſort to the winds 
or any other cauſe, for an apology. The month of 
November in the laſt year was particularly mild; | 
do not find in the log book any mention of adverſe 
winds. One witnels, indeed, ſays, “that they were 
ſtcering to the Spaniſh coaſt with very thick weather; 
but not that they were ignorant of their ſituation. 
As the evidence comes from a place where the Court 
has had occaſion to remark that the depoſitions have 


not always been taken with proper correctneſs, if the 
| miaſter 
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maſter had offered an affidavit to ſhew that he had 
tendered any explanation to the commiſſioners, and 
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that they had omitted to take it down, I would have March 6th, 


given him the opportunity of explainining himſelf 
here; but no explanation of that kind is ſuggeſted : 
I obſerve too, that although the maſter ſays, © the 
cargo was to be delivered at Liſbon,” he ſpeaks in a 
very infirm manner to that fact, by a bare reference 
to his papers. He is the perſon who made the charter 
party, the man making the contract, and directing 
the actual courſe of the veſſel ; from him, therefore, 
might be expected a poſitive and diſtinct teſtimony, 
inſt-ad of a mere opinion founded only on the contents 
of his papers, which unleſs his own knowledge of 
their truth concurred, are no ſufficient foundation 
for his belief. I am ſatisfied on the facts of this caſe, 
that it was the plan of this voyage to carry the ſhip 
fraudulently, under a falſe deſtination, into a Spaniſh 
port; no explanation having been offered, the preſent 
evidence muſt be taken to be concluſive. The con- 
ſequence will be, that this fraudulent conduct on the 
parts of thoſe who are concerned in the ſhip, will 


juſtly ſubject her to confiſcation. Anciently (a), the 
carrying 


| 9 * 


(a) Bynkerſboek and Heineccius both agree that on principle 
the penalty ought to attach equally on the ſhip, as well as on the 
cargo. “ Si /cienlilus dominis contrabanda ad hoſtes deferrent, et 


mh pacta impediant.” Vide ſupra, vol. 1. p. 288. And fo the 


ancient practice appears to have been, vide Collect. Marit. p. 58. 
and with regard to land wars alſo, and carriage by land as well as by 
tea. Boerius Decis. Burdegal. 178, * Quare omnia tam prohibita A. D. 2578. 
quam licita five ſunt deterentis five non confiſcantur, et etiam 
daris, vel animal etiam, vel coffri five bahuti, cum quibus res 
de feruntur, 


VOL. 111. A. 
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code, from whence the writers on the laws of nations have loved 


trebandes ſur des vaiſſeaux des dits habitans, chargez a cueuillette 


was in 1650 between Spain and Holland, in which the terms are ge- 


\ 
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carrying of contraband, did in ordinary caſes. affeR 
the ie up, and 3 a — has taken place, 
it 


* þ ns * — _—_— FE —_— 88 ld. # — 2 


deferuntur, et ita habetur in ord. Car. 8th, It is afterwards added, 
« $i res aut navis vel animal eſſet alterius ignorantis, tune uon con- 
fiſcatur; and on this point a reference is made to the Roman 


to draw all their reaſunings, and ſometimes by very looſe analogy, 
The text in quellion, however, was ſufficiently appolite, as as tlie 
article began by confidering the prohibition © hoſtibus venundari 
cotem ferro ſubagendo neceſſariam, et ferrum et frumentum et 
ſales;ꝰ and goes on to treat of the forfeiture attending carriage 
of prohibited articles - in general. Dominus navis ſi illieite 
aliquid in nayi vel ipſe vel vectores impoluerint, navis quoque fiſco 
vendicatur. Quod fi abſente domzno vel a magiltro vel guberna· 
tore, aut pro: eta nautave aliquo id fa um fit, ipſi quidem capite 
puniantur commiſſs mercibus, nav ĩs autem domino reſtituitur.“ 
D. L. 39. e. 4. Hr 

Grotius docs not particularly diſcuſs the caſe of the ſhip em- 
ing contraband, but he ſays generally, that the whole ſubject of 
contraband had been much agitated before his time. De ea 
re acriter certatum ſcimus, cum alii belli rigorem, alii commer- 
ciorum libertatem defenderent.“ L. 3. c. 1. § 5. Soon after his 
time, a relaxation began to be introduced into treaties. The firſt 
treaty in which an exception was introduced in favour of the ſhip, 


neral and admit of no particular obſervation. The ſecond was the 
treaty between France and the Hans Towns, 10th May 1655, it 
which the terms are very ſpecial, and point diſtinctly to the principle 
on which the relaxation was founded, S' il ſe trouvoit des dites con- 


[i. e. amas de differentes marchandiſes qu'un maitre cherche et recoit de 
divers particuliers, pour faire le chargement de ſon vaifſeau. Eæpl. de 
termes de Marines.) a cueuillette en un ou pluſieurs lieus, elles ſeront 
conſiſqueẽs purement et ſimplement, ſans que les autres marchan» 
diſes, ny le vaiſſeaux le puſſent etre; et celui qui les aura chargees, 
ſera tenu a tous les dEpens in nals et interets ſoufferts Par raiſon 
de ce par les intereſſez aux vaiſſraux.“ 


: un 
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it is a relaxation, the benefit of which can only be The 
claimed by fair caſes, The aggravation. of fraud am 
juſtifies additional penalties; and the right of pre- March 6m, 
emption, which would otherwiſe be defeated, muſt 
be ſecured by them. This is the opinion which of 
principle I ſhould entertain on this ſubje&, but J 
wiſh to conſider the authority of caſes. 


. 4 , ” 
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This was evidently, in its terms, a relaxation for caſes 

 oly, in which the owner of the veſſel might be ſiippoſed to 

be a thranger to the tranſaction. In the latter part of that 
century the ſtipulation in treaties became more general: But Treatiſe of Sea 
in a book, which, though not of direct legal authority, is -*** 

very likely to contain a true account of the general practice 

or thoſe times, publiſhed ar the very beginning of the eigh- 

tcenth century, is the following paſſage : „If part of a cargo 

taken by a privateer be prohibited goods, and the other part | 
be not prohibited, but ſuch as according to the neceſſity of 

the war ſhall be ſo deemed, that may draw on a conſequential 

condemnation of the ſhip as well as the lading. If part of the 

lading is prohibited, and the other part is merely for pleaſure, the 

former only ſhall be adjudged to be prize, and the ſhip and the 

reſt of the cargo be diſcharged z but if all the lading be contra. 

band goods, both ſhip and goods may be made prize.” P. 472. ] 
In the ſame ſpirit, the later ordinances of France, notwithſtand- 26 July, 1778. 
ing former relaxations, have declared, that the ſhip ſhould be deemed 

prize when three fourths of the cargo was of a contraband na- 

ture. Code der Priſet, vol. 2. p. 672. Theſe inſtances may induce 

us to ſuppoſe, that the relaxation has been directed, in its practical 

application, as well as in its origin, only to ſuch caſes as afford a 
preſumption, that the owner was innocent, or the maſter de- 

ceived, Where the owner is himſelf privy to the tranſaction, or 

where his agent interpoſes ſo actively in the fraud, as to conſent 

to give additional cover to it, by failing with falſe papers, all 

pretence of ignorance or innocence is precluded ; and there ſeems 

to be no farther ground, conſiſtent with equity and good ſenſe, 

on which the relaxation in favour of the ſhip can any longer be - 
ſuppoſed to exiſt, h N 
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e Seth Marth, | 
I have deliberated upon this caſe, and deſire it to 
be conſidered as the ſettled rule of law received by 
this Court, that the carriage of contraband with à 
falſe deſtination will work a condemnation” of the 


' ſhip as well as the cargo. In the earlier caſe of the 


March T 2th, 
180m. 


Revenue cutters 
entitled to ſal- 
vage on recap- 
ture, as private 


' ſhips of wür. 


Sarah Chrjftina, the Court, from a favourable regard 
to ſome particular circumſtances, praiſed an indul. 
gence in reſtoring the ſhip but without freight and ex- 
pences, declaring it at the time to be an indulgence 


hardly reconcileable to juſt principle. Having now ma- 


turely and upon diſcuſſion conſidered the general point, 
Lam decidedly of opinion, that confiſcation of the 
veſſel is the legal reſult of the carriage of contra. 
band under a falſe dition.) 


—_— 


THE HELEN, MARSHALL Maſter. 


His was a queſtion as to the quantum of falvage 
due on the recapture of a Brizi/h ſhip and cargo, 
by a revenue cutter, having a letter of marque. 


On the part of the recaptors, the R ing's Advorate— 
Theſe ſhips are to be conſidered as private ſhips of 
war, and as ſuch are entitled to a ſixth. It has been 


held in one caſe, the Robert, where the capturing 


ſhip, the Alarm, was a revenue cutter bearing a letter 


of marque, but not having the commander on board, 
that no prize veſted in the ſhip's company under the 
terms of the commiſſion. T hey were ſubjected in that 
inſtance to the ſame rules as private ſhips of war in tha, 


reſpect, and are therefore entitled to be conſidered al. 
25 together 


\ 
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together i in that character. It may be ſaid, they are 


as they take no benefit from prize, except by virtue of 


Norberg, June 1799, and the Werwagting, June 1800, 
an eighth only was given ; but they were caſes of 


coming under the prize act. In thoſe caſes the Court 
expreſsly qualified its decree with that obſervation; 
noticing that nothing was determined by them on 
the general queſtion, whenever it ſhould fairly ariſe 
on the recapture of Britiſh property, under the act of 
W | | 


On the * fide, Swabey—It is a very ancient rule 
of the Admiralty, that ſhips in the public ſervice take 
leſs benefit in prize than ſhips of private perſons ; 
which are fitted out at their own expence, and fre- 
quently, even in caſes of the moſt ſucceſsful capture, 
loſe the object of their voyage. It is a principle 
highly reaſonable, that ſome diſtinction ſhould be 
made in the quantum of reward; and it will be in 
the recolleQion of the Court, that in ſome letters of 


ters, it is mentioned as a general principle of ſalvage, 
that ſmaller reward ſhould be given where the recap- 
tors are not navigating at the expence of the owner: 
Such is the condition of the ſhip in queſtion—No 
expence falls on the owners, ſhe is hired and equip- 
ped for the public ſervice, and the very commiſſion 
ſhe bears is taken out either by the King's proctor 
or the proctor of the Admiralty at the public ex- 
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their leiter of marque. In 'two. caſes, the Clara, 


recapture of neutral ſhips, and conſequently not 


Sir Charles Hedges that are till extant on. theſe mat. 


Cy pence : 


equipped at the public expence, but not for theſe pur- _ 
poſes. They are not king's ſhips for military purpoſes, ue = 
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Fence 00 So far are they from being conſidered in 
the general character of private ſhips of war, that the 
toth ſection of the prize act expreſsly reſerves all 
the intereſt of prize taken by theſe ſhips to the crown, 

making it diſtributable, not according to the general 
rule, but at the diſcretion of the Crown, 


Irmer, | 

Sir N. Scot.— This i is the caſe of a ſhip, taken by 
the French and .retaken by a revenue cytter. The 
queſtion is, Whether ſhe is to pay a ſixth for ſal. 
vage, as to a private ſhip of war or an eighth as ta 
a King's ſhip? The queſtion is, I ſay, to determine 
to which of theſe deſcriptions of veſſels the recaptur- 
ing ſhip belongs, as far as the neceſſity of the preſent 
caſe call for a deciſion on that point, and no farther, 
We all know that in recapture no commiſſion is ne- 
ceilary to veſt a ſalvage intereſt in the recaptors : It is 
the duty of every ſubje& of the King to afliſt his fel. 
low ſubjects in war, and to retake their property in 
the poſſeſſion of the enemy; no commiſſion is ne- 
ceſſary to give a perſon ſo employed a title to the 
reward, which the policy of the law allots to that 
meritorious act of duty. 

The recapturing ſhip is a revenue cutter, a cuſtom 
houſe veſſel, with a letter of marque. The ſection 
of the prize act directs: That nothing in this act 
contained ſnall extend or be conſtrued to extend to 
entitle any perſo:: or perſons to any intereſt in ſuch 
ſhips or veſſels, goods or merchandizes, as may be cap- 


— 


8 


(a) The King's 3 ſaid, that though the commiſſion 
was paid for by the cuſtom houſe in the firſt inſtance, it was after- 
wards charged to the account of the proprietor, 


tured 
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tured by any private ſhips or veſſels of war belong- 
ing to his Majeſty's commiſſioners of cuſtoms or ex- 
ciſe; but that the ſame ſhips or veſſels, goods or 
merchandizes ſo captured, ſhall belong to his Ma- 
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March 12th, 
1591 


jeſty, and be applied and diſpoſed of in ſuch manner 


as his Majeſty under his ſign mandel ſhall order and 
direct, after legal adjadication thereof.“ I remem- 
ber perfectly well, what was the reaſon for the in- 
troduction of this clauſe. Theſe veſlels uſed occa- 
ſionally, in former wars, to provide themſelves with 
letters of marque at their own expence. This was 


found in ſome degree inconvenient to the proper 


ſervice in which they were employed by government ; 
inſtead of looking after petty ſmugglers, under their 


publick commiſſion, they were looking after rich veſ. | 


ſels of the enemy, under their Jetter of marque z 
which entitled them to the whole of the benefit of 


| ſuch prizes, though they had been fitred out, manned, 


and armed, not at the expence of the owners, but at 


the expence of that government, which was thus to 
2 certain degree defrauded of their proper ſervices, 
On the breaking out of the projet war it was deemed 
adviſeable to annoy the enemy's commerce upon 
their own coaſts, and to intercept the return of thrir 


veſſels into their own ports; and it was thought that 


theſe veſſeis were eminently qualified for this ſervice, 
from their intimate acquaintance with the coaſts of 
France, and their experience in that navigation. 
The government therefore directed them ro be pro- 
vided with letters of marque for the purpoſe of en- 
abling them to act hoſtilely in the ſervice required; 
but at the ſame time to prevent their acting without 
controul, and with injury to their other public duty, 
Q' 4 reſerved 
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reſerved the diſtribution of all prizes taken/by the 
veſſels, to its own diſcretion. Beſides theſe purpoſes 
of public policy which this arrangement anſwered, it 
had the additional advantage of providing a fort: of 
general fund, out of which government might re. 


ward at its diſcretion, ſuch of them as had cruiſed 


with merit, but without ſucceſs. 
So ſtands the matter with reſpect to prizes taken 


under their letter of marque; but it has been already 
| obſerved, that no letter of marque is required to 


enable a veſſel to make a recapture, or to entitle her 


to an intereſt of ſalvage. | Arecapture is not made at 


all under that authority, though they could not take 
a prize under any other. 
the captor being one of theſe ſhips, was conſidered 
on the footing of a private ſhip of war; and ſuch 
appears to be their proper charaQer, where they are 
not otherwiſe deſcribed by the act of parliament, and 


where the purpoſe of the act does not interfere. The 


only point on which it does interfere, is with re- 
ſpect to captùres made under theſe caſes. The pro- 


viſion of the act is, that the ſhips goods, the pro- 


ceeds of merchandize /o captured ſhall be reſerved to 
his Majeſty, &c. The act does not neceflarily extend 
to caſes of recapture; and I am not diſpoſed to 


carry the anomaly farther than the words of the a& 


direct. For all the purpoſes of this tranſaction, theſe 


| ſhips are to be conſidered as if no ſuch act had ever 


been made: If they would have been entitled to 


one ſixth, ſuppoſing the act had never exiſted, I ſee 
nothing in it which ſhould in any manner alter that 


proportion : It is true they are armed at the public 


expence, but for very different purpoſes, and no dif. 
ference | 


In the caſe of the Robert, 
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ference has been made in former wars on that ac- 


count where theſe veſſels were concerned. The in- 


tereſt which is reſerved. in the 10th ſection of the 1 
prize act, is ſuch as reſults from the commiſſion, and 


not ſuch as is in no way derived from it. 


1 


Salvage decreed, one ſixth. 


After the ſentence had been delivered, it was mentioned 
that there had been a deciſion of the Court, ioth May 1798, in 
the caſe of the Adiue, Smith, retaken by the Lively revenue cutter, 
in which the Court decreed, that a revenue cutter ſhould take an 


eighth ſalvage. 


'Court—T ſhould feel great reluctance in deciding contrary to 
the declared opinion of my predeceflor ; but as this precedent 
was not mentioned till I had given my reaſons for the opinion 1 
have juſt expreſſed, as it is not particularly ſtated, and is not de- 


ſcribed to have been decided upon argument, I ſhall leave the 
rule upon the footing, on which it is placed by the reaſons aſſigned 


in this Jacgment. 


__—aD— .. — 


THE MINERVA, ANDAULLE Maſter. 


Nis was a caſe of an American ſhip taken by the 
French, on a voyage from Languera, a Spaniſh 
ſettlement, to Corunna, and afterwards retaken by a 
Britiſh cruizer, as the captors were carrying her to a 
French port. The ſhip and cargo were claimed for 


the ſame perſon. 


On the part of the captors, the King's ee con- 
tended—That the cargo was ſubje& to condemnation 


under the authority of the Immanuel (2 Adm. Rep. 


p. 186.); that in the cafes of the Mary, Star, and 


the Little Mary, the Lords of Appeal had condemned 
the ſhip alſo, on a ſimilar voyage, from the mother 


country of Holland to its colony. 


On 


Marci 20th, 


1801. 
Colonial trade 


from the colony 
to the mother 
country 
Diverſion by 
capture of a 
French privateer 
towards a 

French port— 
Such compul- 
ſoy diverſion 
will not defeat 
the illegality of 
the original voy- 
age : But whe- 
ther to a Spaniſh 
or French port, 
cargo liable to 
conhſcation— 
and the ſhip alſo, 
by a ſubſequent 
deciſion of the 
Lords. 
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MTA. 


Marc e 
180 t. 
Rut ſee ſince this 
caſe, the Ann, 
Lord, Lords, 
3 Adm. Rep. p. 
9, before the 
Lords of Ap- 


penal. 


Imina Bauman, 
Block, ſupra, 
p- 167. 


for condemnation againſt her. In the Immanuel, and 


of a vis major, which the party was unable to reſil, 


3 to be 3 as adopted Dutch 8 
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| On the other fide, Laurence—The principle of th: 
_ Immanuel has not been recognized by any deciſion 
that has taken place in the ſuperior Court; but tak- 
ing it to be concluſive as a precedent in this 
the circumſtances of the preſent caſe do not juſt 
the application. The voyage had been altered ; and 
at the time of capture it could not be averred, that 
this cargo was going on a deſtination to the mother 
country, or in proſecution of any illegal intention, 
In other caſes where a deviation had taken place, the 
Court allowed the claimant the benefit of tha: fad 
With regard to the ſhip there is no ground to contend 


alſo in the Roſe, Toung, the ſhip was reſtored. The 
caſes which have been cited from the Lords are of 
very different. deſcription, being caſes of America 
ſhips freighted in Holland, for the purpoſe of trading 
from Holland to her colonies under an engagement 
to return back to Holland, and with the ſpecial pak 
of the government of Holland, which made them 


3 
Sir V. Scott —I am of opinion that this * is ta 


be determined by the nature of the original” voyage. 
If the deſtination was diverted only in conſequence 


J cannot conſider it as a defeazance of the original 
illegality, any more than if the diverſion had been 
occaſioned by*the temporary fury of the elements. 
In both caſes the original movement of the yell 
muſt be conſidered ; to which it muſt be preſumed 
ſhe would again Aimee recur, as ſoon as an op- 


portunii 


—_ a 
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yortunity preſented itſelf. © An alluſion has been 


made to the caſe of the hnina, Bauman, in which the 


Court allowed to a party the full benefit of a devi- 
ation voluntarily made by the maſter, upon receiving 


information in the courſe of his voyage; that Am/ter- 
Jam was in a ſtate of blockade. There it was deemed 
not unreaſonable to allow the act of the maſter in 
changing his courſe a favourable operation, reſpeQing 
the cargo; conſidering that it was taken in a voyage no 
longer in the act of being proſecuted towards the ene- 
my's country, according to the intention of him to 
whom it had been confided : The Court preſumed fa- 
vourably that the owners would have approved of this 
deviation. But it would be going a great deal further 
to ſay, that the act of foreign neceſſity to which this 
veſſel and cargo were giving a temporary ſubmiſſion, no 


longer than whilſt they were compelled ſo to do, was to 


be conſidered as a total diſcontinuance and abandon. 
ment of the intended voyage, on the part of the owners, 
The voyage of the ſhip and cargo, when left to their 
own diſcretion, would have continued the ſame, and 
muſt therefore be conſidered to. be {till exiſting in 
law, though controuled in fact by that overbearing 
neceſſity for the moment. 

But even giving the owners the benefit. of a ae 
tion compelled by the ſuperior force of a party, who 
ſtood in no relation of privity to them; yet this de- 
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Marci 208 
1801. by 


vation being to a French port, it would be a voyage 


from the colony of one enemy to the mother country 


of an allied enemy z which I have before held, is at- 
tended with undiſtinguiſhable conſequences as to the 


Fargo, 
With 


3 


. The 
Mirz vA. 


_ oY perior Court. The caſes which have been mentioned 
| were caſes of more aggravated circumſtances than the 
_ preſent. They were caſes of falſe deſtinations, and 


2805. 


incorporated adoption into the enemy's trade. 


on the delinquent cargo than on the delinquent ſhip; 


carrying the cargo is in its own nature as great as 


owner. Here the ſhip and cargo belong to the ſame 
perſon, and the offence being equally known, it would 
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With reſ veſt to the ſhip, I could have wiſhed there 
had been fome caſe decided on this point by the ſu- 


attended with other circumſtances of a clofer and more 


It is ſaid, that the principle on which trade with 
the enemy's colony is prohibited, applies equally to 
the ſhip as to the cargo, and that the penalty ought 


reaſonably to be the ſame; and it is impoſſible to 
deny it. There are however ſome other caſes in 


which the penalty attaches in practice more Rrongly 


though it is difficult to diſtinguiſh any degree in the 
delinquency. In caſes of contraband the offence of 


the offence of ſending it : But yet a relaxation has in 
ordinary caſes been introduced in favour of the ſhip, 
where the cargo is not the property of the ſame 


be impoſlible to find any diſtinction in principle, why 
the ſame penalty would not attach on both : But as 
this whole ſubje& has been attended with ſome fluc- 
tuation of practice, I am diſpoſed to take the matter 
in mitiorem partem ; and particularly adverting to the 
authority of the Rebecca, (2 Adm. Rep. p. 101), and 
to ſome prior caſes determined by my predeceſlor, 
I ſhall reſtore the ſhip, but ſubject to a forfeiture of 
freight and expences. | 
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ich Auguf 1801, In a late caſe, the Anna Dorothea, The 
taken on a voyage from Cayenne to Bourdeaux ; the ſame objec- Mixzava. 


tion was taken againſt the ſhip, On the other * * authority [Bd ou 
1801 


af the Miner bu, was relied on. 


Court=—Tili there has been ſome 8 on this point by 
the ſuperior Court, I ſhall not take upon myſelf to vary the prac- 
tice which has prevailed, although by no means ſatisfied with its 
correctneſs. 


Decree the ſame. Ship reſtored without freight. 


In the Forge Themar, Lords, Nov. 1801, which was the caſe of 

a ſhip going from Amſlerdam to Surinam. —The Court of Appeal 

conſidered the illegality to attach as ſtrongly on the ſhip as on the 

cargo, and pronounced the ſhip ſubjet to condemnation, on the 

ground of the illegality of the trade, between the mother cw 
and the colony of the enemy. 


| \ +. PORT MARY, Cos Maſter. u — 


| v this caſe it was moved on the part of an American Motion to ia- 
ſhip maſter, who had claimed ſome part of the net, 

cargo, but had not been able to ſpecify the name of 2% 

the perſon for whom he claimed. That he might be 

at liberty to inſpect the ** and that his claim 

might be received, 


The Regiſtrar ſaid, The inconvenience attending ſuch 
p a practice, was that perſons gave in on a claim, and r 
| then came to inſpect papers, for the purpoſe of en- 
| abling themſelves to frame other claims according 

to their contents. | 


Laurence—A carrier maſter cannot be expected to 
recollect the name of every individual. 


The 
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' the - The Court directed the claim to received-ds len- 
DRY eſſe, and the party to be permitted to inſpe@ ſuch 
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133 — papers only, as might relate to that claim. 
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Wege, 'THE WILELMINA ELEONORA, Mons. Maſter 


Freight not Tuis was a caſe of a Hamburgh ſhip, taken on a 

brought ns voyage from a Spaniſh port to London, and brought 

port of derer: to Plymonth. The ſhipment appearing to have been 

2 bort made on account of Britiſh merchants under a li- 
of deſtination. cence, the ſhip and cargo were reſtored; 

The preſent queſtion aroſe as to a demand of 

freight, on the petition of the owner of cargo, that 

the ſhip might be directed to proceed on her final 


deſtination to London.— 5 | 


On the part of the claimant of the cargo, it was 
ſaid, that the ſhip had not been brought out of het 


courſe, as it was amongſt the terms of the charter. 


party, that ſhe ſhould call at Plymouth for-orders. 


On the part of the ſhip it was objected, that if an 
inſurance had been made in, London, which ſhould be 
vitiated by bringing the ſhip to Plymouth, it would 
be hard on her to be put in a worſe ſituation, by 
being directed to proceed at her own ritk. 


Cour. am of opinion that the ſhip cannot be 
pronounced to have performed ,her voyage, merely 
becauſe ſhe has arrived at a port of . the country of 


her deſtination ; it not being her delivering port. | 
| | ſhall 


— 
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ſhall direct the ſhip to be reſtored: with freight and be 


expences, when ſhe arrives at the port of her de- — er 
lrery—It does not appear, whether there has been 2 
any inſurance If it ſhould turn out, that an inſu- 1 

rance has been made, and that it would be avoided 

by the capture, and the being brought to Plymouth 

(which I preſume it would — it wy be "_ to 


apply for farther — 


THE HULDAH, Miri Maſter. 5 


150. 


HIS was one of ſeveral caſes, of ſhips and cargoes Captors com- 
carried into S. Domingo, and proceeded againſt es. 
in a Court of Admiralty, which was held not to be san notwith- 
anding a lapſe 
reſted with competent authority to proceed in prize of near two 
cauſes. In conſequence of that miſtake, original pro- 
ceedings were inſtituted afterwards in the High Court 
of Admiralty, on the petition of the claimants by a 
monition calling on the captors to proceed to adju- 
dication. 
The claim, in the preſent caſe was not given, till 
a year and nine months after the ſentence df con- 


cemnation paſſed in the Court of St. Domingo. | 


The captors appeared under proteſt. In ſupport of 
the proteſt the King's Advocate and Arnold—It will be 
a caſe of great hardſhip on the captors, if they ſhould 
be obliged to anſwer at this diſtance of time, when 
uſtribution has actually been made. The Court of 


F. Domingo, under which they have hitherto pro- 
ceeded, 
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eeeded, was properly conſtituted as 1 chi Court of 
Admiralty ; and his Majeſty's inſtruQiions were ad- 


dreſſed to it as a Prize Court: but by a miſtake no 
warrant had been iſſued,” to give it a prize juriſdic- 
tion againſt France and Holland; although there had 


therein are mere nullities ; the captors knew nothing 
of this defect of juriſdiction: they proceeded regu- 
larly, and obtained condemnation : e claimant, 
who was himſelf preſent in the firſt inſtance, took no 


ſtep to appeal from the former ſentence, but lay by 
for ſuch a period of time, as would entirely hate 
barred his appeal, had it been a regular Court in 


which the cauſe had been firſt heard. By his laches, 


it has happened that matters are now got into ſuch 2 
ſituation, that the claimant cannot be redreſſed but 


with great detriment and injury to the captor, in 


conſequence of the diſtribution (a) which has taken 


place. The claimant is not entitled to be put on a 


better ſituation, than if the condemnation had paſſed 
in a Court of competent juriſdiction: In ſuch a caſe, 
he could not, at this interval of time, have appealed 


and therefore, the captors ſubmit they are not liable 


to anſwer his demands, on the original claim now 
inſtituted in this Court. 5 


On the other fide, Laurence and Sꝛabey The cap 
tor's proceedings have been marked with irregularity 
in every [tage : they firft entered a proteſt, as was done 
— in all theſe caſes; but, after wN had 


* 


(a) Sentence in the Court of . Domingo, July 17973 dn 
bution, July 1798. ä 


been a prize warrant againſt ain: Owing to this 
overſight alone it is, that the acts which have been done 


_ waived. 


man courT or ADMIRALTY. 


facts fully within che knowledge of the parties in 


of diſtribution, 


taken as nullities; and that-all claims for property 
carried in there are to be conſidered as if no pro- 
ceedings had taken place. It is a fundamental prin- 
ciple of maritime juriſprudence, that the claimant 
was bound to go, to the tribunal to which the captor 
had carried his property: He could not be ſuppoſed 
to know whether it was a competent juriſdiction or 
not—it lies on the captor to inſtitute right proceed. 
ings in a proper place; and if he does not, from 
whatever cauſe it may arife, the claimant cannot be 
precluded from ſeeking redreſs, at any time when he 
may receive the neceſſary information, and finds an 
opportunity of ſo doing. —Till prize has been brought 


ant is not barred by time, and cannot come too 
late to be heard. The captors, in this inſtance, have 


cr 


without that, no laches of the claimant can give them 


impoſſible to ſuſtain this proteſt as a bar to our claim, 
unleſs one of theſe three things could be maintained; 
either that the ſentence of this Court could proceed 
to rm the ſentence of an incompetent Court—or 
unleſs It eould condemn, 2 any proceeding, (the 
VOL, 111, R object 


waived that proteſt, by appearing and praying 4 o- 
nition for the tranſmiſſion of papers. When the pa- 32 


Toe 


437 | * 


the firſt inſtance, unleſs it be the inge ee 


Ide Court ben desöy ddtetmibed thaw the feine 
proceedings of / the Court of St. Domingo are to be 


to adjudication, before a competent Court, the claim- 


not obtained the ſentence of a competent Court; 


a title, unleſs it could be ſaid alſo, that a common 
pirate could obtain a title by ſuch forbearance. It is 


- 


pers are brought in, the former proteſt is extended on ri ud 
1804. 
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The object of the proteſt being to bar us from any pro- 
3p nut chal ; ceeding at all)—or-unleſs It could leave the pro 

18, In the Wa of theſe perſons, as held by a juſt * 


without any proceedings whatever. | 


4 . 


| JopentnT. 


Sir I. Scott—This is a 3 hard caſe on a 
tors; but I do not think it is in my power to relieve 
| them, from-the neceſſity of Proceeding to adjudica- 
tion. During the exiſtence of the prize commiſſion, 
there is no fixed and definite time, by w which the party 
can be ſaid to be legally barred from calling on the 
captor, to proceed to adjudication ; although i it may 
be proper to hold, that there my/ exiſt a time which 
would work ſuch an effect; but I know of no pre- 
ſcribed limitation againſt the admiſſion of a claim, 
nor of any other means, by which the captor can 
protect himſelf, but by applying to a court of com. 
petent juriſdiction. If he negleQs to apply to any 
tribunal, he would be guilty of a great miſdemeanor; 
if, through miſapprehenſion, he applies to an improper 
tribunal, though he may defend himſelf againſt the 
charge of a. miſdemeanor, he cannot 7 himſel 
from the call of the claimant, to proceed to adjudi 
cation before a competent tribunal. In this calc 
there is no imputation of miſconduct; the captor 
went to a Court which was ſitting at St. Domingo, ap 
parently with competent authority; in that Court be 
obtained a ſentence of condemnation, and diſtribution 
has taken place in conſequence of it : But that Cour 
having no authority, thoſe proceedings are null and 
of no legal effect whatever. On the other hand, i 
was the duty of the claimant to have brought thi 
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matter before the Court 25 ſoon as he could; as it is 
captor to proceed, if he neglects to do ſo himſelf. 


bound to look to the nature of the juriſdiction, by 
an obligation qua! to that of the captor, that the 
Court was not incompetent: It might be a com- 
mon error. In that caſe it would be ſomething 
to ſhew that he had entered an appeal: the appeal, 
it is true, could not have been received, as it came 


would have proved the parties to have uſed diligence, 
which might be material, if queſtions of coſts and da- 


perſons as to the competency of the Court, which 
might account for ſome part of this delay. How- 
ever, the claimant has now applied to this Court; 
and I am of opinion, that the Court is under the 
legal duty of admitting the claim, and that it cannot 
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to adjudication. 
Proteſt over-ruled. 
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the Court decreed reſtitution of the principal part 
ef the cargo TAE to the owner of the ſhip. 


K 2 


always in the power of the claimant to compel the 


It might, perhaps, appear to the claimant, who is not 


relieve the captor from the obligation of proceeding 


An abſolute appearance being given for the cap- 
tors ;—The cauſe was heard on the merits, when * 
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from a Court which had no legal exiſtence; but it 


mages ſhould ariſe. There exiſted ſomething of difh- 
culty, a ſort of cloud of uncertaitity on the minds of 


Dee. 18th, 
1801. 
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de N MAzZzoLA Maſter. 
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Pas was a cale, of FRY PC importance to {tie 


maſter over his 


cargo, in caſes , inter eſts of commerce, reſpecting the x power af! 2 


of diſtreſs— 

a maſter may 
hypotbecate 
his cargo on 
freight for re- 
pairs in a fo- 
. reign port, ſuc 
repairs being 
neceſſary for 


"maſter of a veſſel to hypothecate his cargo on freight, 
in a foreign port, for the repairing of damages ſul- 
tained, by the ſhip at ſea; ſuch repairs being abſo- 
h lutely neceſſary to enable the ſhip to proceed on her 
yoyage, for the purpoſe of delivering, the cargo, ac 


* carding to the charter-party. 


of his voyage. 


x ſtatement. of all the particular facts, together 
with the principal documents, will be found in the 
appendix, as abſtracted from a very minute account 
of the proceedings in the Court of Liſbon, from the 
petition of the maſter made to that Court, up to 
the ſentence recording the petition, ſurvey and ell. 
mate, &cc. 


For the n. Arnold and Relinſen-P. utting out 
of the preſent diſcuſſion the juſtneſs of the account 
which has been the foundation of the bond, and 
the reality as well as magnitude of the difficulties 
which gave occaſion for it, as matters either not 
diſputed, or if diſputed, as fit to be ſettled, as the 
Court has intimated, by a reference to the Regiſtrar 
and merchants, we are called upon to ſhew by what 
authority of law the maſter of a carrier veſſel can 


pledge the Cargo, being the property of a general 
1 freighiel, 
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(a) Laws of Oleron, art. 23. 
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freighter, for the repairs of the ſhip. In caſes not 
depen 


The 
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dant on the neceſſities of navigation, it would be eG 


idle to contend for ſuch a power; But in ſuch caſes; ad - D.. TS 


verting to the peculiar ſituation in which a maſter is 


placed in times of danger, and to his known power over 


the cargo in other analogous caſes—ſuch as Feus and 


Ranſom ; adverting to the principles of the maritime 
law, which impoſe on the maſter a particular truſt, 


and require of him a reſponſibility in caſes of emer. | 
gency for the benefit of the owner of the cargo; it 


gen 

ſeems to follow as an eſſential proviſion of the ſame 
ſyſtem, that he ſhould have a power and _— 
over the cargo, adequate to the purpoſe of 


ing his duty, and providing for a fafe delivery * 
| his cargo at the port of deſtination. Freight is not 


earned but on delivery: It is but reaſonable on that 
ground, that when extraordinary exertion is neceſ- 


ſary to effect that purpoſe, on which his whole intereſt 
is made to depend, he ſhould have ſo much autho- 
rity, as may be neceſſary to counteract the force of 


temporary accidents : MP maſters are forbidden (a), 


— 


Une marchant frett une nef et 
la charge, et la mett en chemin; et entre cette nef en une port, 
et demeure tant que [4enari] luy faillent, le maittre puet bien 
envoyer en ſon pays, pour querir de Pargent ; mais il ne doit perdre 


temps, car s'il le faifoit, il eſt tenu a pendre aux marchands tous 


les dommaiges qu'ils auront: mais le maitre puet bien prendre des 
vins aux marchands, et les vendre pour avoir ſon eſtorement. Et 
quant la nef ſera arrive a droitte deſcharge, les vins, que le maiſire 
aura pris, doĩvent etre au feur mys, que les autres ſeront vendus, 
ne a greignieur feur ne a moindre: Et aura le maiſtre ſon frett 
diceulx vins comme il | prendra des autres, Et c'eſt le jugement 
en ceſt cas.“ 


„Aa , even 
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5 6... 1 Tel in diſtreſs, to delay their voyage for want of 
. money in a foreign port. They are indeed direct, 
De. 18th, ed to write to the proprietors of the cargo, and 

ö ſupply themſelves in that way, if it can be done 
without delay; but at the peril of anſwering for dz, 
mages incurred by delay. This reſponſibility is en, 

joined upon them by the laws of Oleren, which are 
in a peculiar manner incorporated into the maritime 
jurifprudence of. this country, being copied into the 
Black Book of the Admiralty, as part of its ſubſtance, 
and being continually referred to' in the public i in. 
ſtruments of later times (a) (H. 6.) as an im. 
portant part of the maritime law of this Country, 
Such a reſponſibility muſt, at leaſt, be provided with 

the means of conforming to it : Accordingly by the 
exprels letter of the codes of all the ſtates-of Europe, 
the cargo is held up as a fund to which in caſes of 

_ neceſſity the maſter is allowed to reſort. The maſter 
may bind it for a ranſom bill, (Con/olato, art. 287.) 
or if he becomes a pledge for the payment, the cargo 
1s liable for his redemprion : He may throw it over. 
board to preſerve the ſhip i in time of danger; He may 

. ſell a part in port to provide for the neceſſities of the 
ſhip, and enable him to continue his voyage. The Con- 
* del Mare (O). art. 104. direQs that if the Ts 
t 


— 


— 


(a) Contra I ger maritimas et flatutum de Olron.— Just forman 
| fatutum & Olo. Black Book of the Admiralty 


(5) 104. Proceeding on a ſuppoſition that the merchants were 
on board, and having money: © Ancora e tenuto il patrone della 


nave, che ſe il mercante havera denari, et che fuſſero in loco, che 
il patrone della nave haveſſe biſogno di eſarcie o alcuna coſa che 
| 53 neceſlaria 
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chant is preſent, having money, he ſhall lend it; 5 i 
he has not money, the maſter may ſell part of the 
cargo, giving him a lien on the ſhip for his ſecurity. 
The ſame power is given in the art. of the laws of 
leron before cited, and it is copied into the code of 
almoſt every ſtate in — + 
of theſe ordinances a power to ſell a part; 
but that is not to be taken as a leſs power than the 
power of hypothecation, but rather as a greater power 
including the other, and expreſſed in that form only, 
becauſe in the early ſtages of foreign commerce, it 


would appear beſt adapted to obtain credit, inaſmuch 


as a bond to be enforced in a diſtant country would 
not be ſo negociable and ſo acceptable to a foreign 
merchant, as the abſolute ſale and delivery of part of 
the cargo. Nor is this mere inference unſupported 


by. fat. The ordinance of Antwerp, art. 19. does 


—___— 


711 is true, the words 


—— 


neceſſaria fuſſe alla nave, il mercante gli debba preſtare in quel 
modo, che il nochiero, et gli altri mercanti conoſceranno che fi 
debbia fare, e per tale ragione tutti li compagni, et preſtatori che 
n lla nave ſaranno, fi debbono tutti obligare al detto mercapte; 
et ſe il patrone della nave, o gli compagni, o li preftatori trovaſſino 
alcun huomo, che gli preſiaſſe, il ſopradetto mercante non è tenuto 
de niente al loro preſtare.” 
105. Suppoſing that the merchants on board had no'money : 

« Se il patrone della nave ha biſogna di denari, e non ne trova, 
come di ſopra è detto, et che fuſſino in loco ſterile, et che quelli 
denari haveſſe di biſogno per ſpacciamento della nave, et 
detti mercanti non hanno denari, loro debbono vender della lor 
mercantia per ſpacciare la nave, et neſſuno preſtatore, ne com- 
pagno non poſſono dir niente, ne contraſtare, inſino che que mer- 
canti ſieno pagati, ſalvo che gli ſalari di marinati. Imperò è da 


intendere, che il mercante veda et conoſca che quello che lui 1 
tera, ſia per ſpacciamento della nave et neceſſario della nave.” 


R4 


incidentally 
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more eligible mode of raiſing the neceſſary ſums than 


et bona in univerſum, ille non modo tenebitur ref- 
writers en of the power of hypothecating the 


Hoc actum et, etiam onus pro pecunia erogata pignori 


| day, Park, p. 413. In addition to theſe authorities it i 


"GASES DETERMINED IN THEE © 
incidentally mention the power ef pledging in the 
ſame article. Le maitre du navire ne pourra vendte 
ni. engager aucun marchandiſe tant qu trouver 
argent au change ou groſſe avanture—Pourra s touts 


power oe eigiging che cargo is forbidden 7 Wy 
timally, and ſub modo; and from the manner in which 
It is mentioned, it appears to have been conſidered asu 


an actual ſale, In the ſame manner, the laws of Hr. 
den, having forbidden the maſter to ſell more of the 
cargo, than ſhould amount to a fourth part of the 
value of his ſhip, preſcribe a puniſhment if he ex- 
ceeds, * i petulanti modo vendat vel oppignat navem 


arcire exercitoribus et conduQoribus omnia damn, 
ſed etiam pro delicto ſuo plectetur.“ Jus Marit. 
Suec. tit. 4. c. 2. ſect. 1, 2. In the ſame manner later 


cargo in caſes of need, as the known law. Molloy, 
v. 1. p. 334. Bynker/hoek in a treatiſe on bottomry, 
deſcribes it Contractus quo tota navis et partes, et ſi 


ponitur: Hæc omnia obligavit magiſter et obligare 
potuit.” £. Jur. Priv. I. 3. c. 16, In the common 
law books of this country, it appears to have been 
the ſettled underſtanding of the Court of King's Bench 
in the beginning of the laſt century, Juſtin v. Ballan, 
1 Salk. p. 34. and it. is adverted to by modern writers 
of high authority, as continuing to be the law at this 


found 


- 
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ound to have been the eonſtant practice of this Court 
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to proceed upon ſuch bonds; and numerous inſtances Same, 
re producsd/in a lit, that has been looked up fince 55 my 


this queſtion was firlt agitated, in which money has 
been paid out of the Court on bonds enforced againſt 


the cargo. On theſe grounds, the bond-holder 


having lent his money under a ſecurity ſactioned by 
all ancient principle, recognized by conſtant uſage 
and practice, and not vitiated by any miſconduct ap- 


g in the tranſaction, is entitled to the au 


of this Court to enforce the payment of his debt. 


For the Proprietors of the cargo, the King' s Advo- 
cate, Laurence, Swabey, Adams —On a queſtion of 


great importance to the mercantile world, in which, 


the poſſible miſchief, ariſing from an abuſe of the 
power contended for, might be immenſe, it was to be 
expected that ſome very cogent and direct authority 
would have been produced in ſupport of ſuch a de- 
mand. Excepting the liſt that has been extracted from 


the regiſtry, of which it does not appear that any one 


caſe was a conteſted caſe, it may be ſafely affirmed that 
nothing in the nature of a judicial precedent has been 
produced ; It may be taken therefore as an admitted 


fat, that no ſuch authority exiſts. To ſupply this 
deficiency, reference has been made to authorities of 


another nature, drawn indireQly ſrom principles 
which govern analogous caſes, as they are called, 
and from the looſe dicta of ancient foreign ordi. 
nances, and writers on theſe ſubj uch authorities 


at beſt are but very unſatisfactory in caſes of great im- 


' portance : They will appear {till farther weakened by 


the obſervations that may be made upon them, The 
; caſes 
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3 caſes of Ranſom and Jour depend on other-prin. 
po non ariſing: out of urgent and inſtant danger, 


_ 


De su, in which the titles of property are Tacrificed; with 

3 85 every other conſideration, to the preſerwation of 

buuman life. As to caſes of authority exerciſed 
over the cargo deliberately and in ſafety, in a fo- 
reign port, the utmoſt that is directly ſanctioned, 
1 is a power to ſell a -part but this ariſes from prin 
— . __ ciples very different from thoſe which have ſuggeſted 
this action, and leading to conſequences, very differ- 
ent from what the propnetors of. this cargo will ſuf. 

fer, if the demand can be maintained. The maſter ig 
the appointed agent of the owner of the ſhip, and - 

ſuch competent to bind him in many inſtances.. * 

is bound to conſult the benefit of the owner of- S 

ſhip, as to the beſt means of accompliſhing his voy- 

age. The ordinance of the Hans 7. owns, tit. 6. art, 

2. Emer. v. 2. p. 432. contains a minute deſerip- 

tion of his duty in ſuch ſituations, and, as we ſubmit, 

preſcribes the proper limitation of his power: If he is 

in want of repairs, © Et iſtic loci nullum cambium ad 

exercitores tranſmittendum obtinere queat, aut etiam 

in navi nulla bona habeat, quz meliori cum commodo- 

exercitorum, quam pecunia ſub fænore nautico ex- 

cepta vendere poſſit; tum hoc in caſu neceſſitatis, 

pro ſervandà navi et bonis, habeat poteſtatem, nomine 

univerforum exercitorum, tantum pecuniz ſub fe- 

nore nautico accipiendi, quantum ad reparationem 

damni et alios ſimiles caſu neceſſitatis opus habet; et 

taliter quicquid ity fænori accepit, univerſi exerci. 

tores ſolvere tenebuntur.” The whole of his diſcretion 

is ſuppoſed to be exerciſed pro meliori commodo exercitt- 

rum but he is not entitled to lay any burden on the 

- owners 
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and ſtorms from 


be may repair or that he may tranſhip ; but the law 
Jays no obligation upon him to do either. —If he 
judges it for the advantage of his owner, various 
modes of raiſing money are offered to him, and- he 
may ſo far meddle with the cargo as to ſell a part; 
but not as agent for the proprietor, or as en 

him in the repair of the ſhip—but as making a 
forced loan, as it is termed, for the benefit of his em- 


to be ultimately indemnified—at the price at which 
the remaining articles ſell at the port of their delivery. 
In no caſe was it deſigned, that the proprietors of the 
cargo ſhould ſuffer, for the repairs of a ſhip to which 


for whom they are in no degree reſponſible. The 
fale of a part would be eaſily compenſated to them, 
by the value of the ſhip and freight; and according to 


liable to them, (Em. v. 2. p. 445). Of a very diffe- 
rent nature and extent is this power of hypothecat- 
ing the whole cargo, by which the burden of re- 
paring the damages of the ſhip may be, in the event, 
thrown upon the cargo; and by which all diſtinc- 
tions of general and particular average, may be over- 
turned, and the whole expence be thrown as a particu- 
lar average, upon a perſon no way intereſted in the veſ- 
ſel. Neither the Conſolato nor any later codes, men- 
tion ſuch a power. If there are inſtances in which 
writers appear to attribute ſuch a power to the maſ- 
ter, they will be found to be inſtances relating to 
ales, where the maſter is alſo the conſignee of his 
over, 


205 
owners of the cargo. If his ſhip is diſabled by accident Th 


g: he is not bound on their Snare 


ployer; and for which the proprietor of the cargo is 


they are ſtrangers, and under the direction of a man, 


ſome ordinances, the maſter was himſelf perſonally 


account either to tranſhip or to repair. It is ſaid that De. 0, 
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exiſt to bind the property of another perſon. By. 
 kerſhoek alſo in the paſſage cited, ſeems to refer 0 3 


\ 


AN 
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owner, and the dominus merciim, as well as the maſter 


ſtrongly. to ſuch a combination of intereſts, as neces. 
fary to ſupport ſuch an act of authority exerciſed by the 


- maſter over the cargo: Quando il capitano, Geffer- 


citori imbarcano robbe e merci de proprio conto, 
puono prender danari a cambio maritimo ſupra corpo 


e merci giontamente, perche hanno la diſpoſitione dell! 
una et Valtra materia; echi le di, ha hypotheca piu 
amplia, c. 32. n. 1. Dem p- 477. When the in. 


tereſts were ſeveral, as the neceffary terpretation 
of this paſſage ſeems to imply, no ſuch power could 


fituation where the ſhip and cargo belonged to'the 
ſame perſon; at leaſt it is far from appearing'that 
he meant to affert, that the maſter, qua maſter, was 
empowered to hypothecate the cargo of a! OR 
oe for the repairs of his ſhip, 

Having been ſpeaking of the origin of botrwliey 
and the ſimple form in which it continued till the 
middle of the 17th centuty, as a power given to the 
maſter in diſtreſs to hypothecate the veſſel; Ita 
tamen ut duntaxat de navi dominus teneatur, non ul- 
tra,” Bynlerſboel goes on, © ad ſolos magiſtros, et ſo- 


las, ut dixi, naves obligatas pertinebat hæc cauſa mutui 


ſed deinceps protracta eſt ad exercitores five domino, 


et mox etiam ad dominos mercium.“ 80 far the 


powers are deſcribed ſeverally according to the ſeve- 


ral intereſts. It is not ſaid, that, by the lareſt exten 
fion, the maſter was conſidered as competent to bind 


the goods, as dominus mercium.—In a following paſ. 
ſage, diſcuſſing the perſonal reſponſibility 'of the 


- 
rnd o a Do © — — A n., 8 9 
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naſter, he decides againſt it Nifi magiſter fit iater 
ipſos exercitoret, vel vnits pro:parte ad” ipſum pertinuar. __ 


tereſts, which, it is not improbable, continued to be 
in the contemplation of the writer; during the next 


page, from whence the paſſage. cited on i the thr 
ſide, is taken; if in fact the words bec omnie, bbligare 


ceding ſentence. He had been juſt before referring to 


the fact might be;that the maſter was part owner of the 
cargo or perhaps, as it is more probable, the cargo 


begins the whole paragraph, Dixi, et naves, et in- 
ſtrumenta navium pignori dari,” adverting only to the 
ſhip; and he concludes immediately after the ſentence 


bus, non magiſtro vel exercitoribus; as if his conſi- 
tion of ſhip and furniture. The other authorities that 


irrelevant. Molloy relies entirely on the article of 
Oleron, and far exceeds his authority in the dictum 
which he advances on the ſubject. In the fame 
manner the citation from Sa/keld is a mere dictum of 
the reporter, not ſuggeſted by any of the circum- 


on any thing that fell from the Court; the ſame 
caſe being reported” by Lord Raymond without any 
ſuch obſervation: The paſſage from Mr. Parke reſts 
ſolely upon Salkeld. The liſt that has been extract- 
ed from the regiſtry, contains no inſtance. of an ad- 
judged caſe, and therefore cannot be concluſive. 

Upon 


have been cited, will be found in the- fame manner 


ſtances of the caſe, nor depending, as far as it appears, 


F 


The 


Daene 


n 


potuit, are to Include the om mentioned in the pre- 


ſome caſe decided in the council of Holland, in which 


might not be amonꝑſt the things hypothecated; for he 


relied on, © Hæc omnia eee falva creditort- 


deration was directed ſolely to the cafe of hypotheca- 


In this inſtance: there wüs clearly a combination of in. Die: 1 


© 
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- Van. this view of the argument, it is not "too 


Gxarrrovns nic to ſay, that no thing has been produced, that 


Der 18h, can have the force of direct authority to ſuppott 


1401. 


; — 


licy and probable effect of the law 1 


this demand. It is in its conſequence of momentous 


importance to the intereſts of commerce, and maybe 
pregnant with incalculable miſchief, if a power ſo 
eaſy to be abuſed ſhould fall into TIES 


| Aalen or improvident perſons. 


AS * po- 
to be con- 
fidered, it would not be difficult to ſhew, that the 
power in diſpute could operate only beneficially for 
the intereſt of the proprietors of the cargo: The 


In reply, Arnold and Rolinſn—As. 


- maſter's power, as an abſolute power, convertible to 


purpoſes of fraud, would in no degree be increaſed 
by it: The cargo in all caſes where no ſupercargo is 
on board, muſt be in his poſſeſſion, and ſubject, as a 


poſſible accident, to miſapplication and abuſe : The 


inducement which the allowance of the autho- 
rity in queſtion would afford, would lead him to 


come back with his accounts, and ſubmit them to 


the eye of his employer, and the ſtrict inveſtigation 
of a Court of Juſtice ; a temptation as little likely to 
ſuggeſt meaſures of fraud as any that can be cou- 
ceived. But was the opportunity of abuſe greater, 


would that impeach the ſoundneſs or neceſſary uti 


lity of a general principle ? or can it be- ;- ſuppoſed 
that this danger is predominant over every other 
conſideration of maritime juriſprudence ; when, 8 
far as the not inconſiderable value of a ſhip extends, 
that is allowed to be ſubjectedto this danger, by every 
code that exiſts. The great obje& of the law of bot- 

tomry 
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tomry is to ſecure the arrival of the ſhip and cargo at 
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The 


the port of deſtination To this end, a power to ſell e aer 


the ſhip in a foreign port could not have conduced, 
and was accordingly never entruſted to the maſter: 
His power over the ſhip is ſpecifically limited to the 
power of hypothecation : His power over the cargo is 


deſcribed in general terms to be a power to ſell a part, 


but not as excluding the power of hypothecation, in 
the ſame manner as the power of ſelling the ſhip is 


excluded; for the ſame reaſon does not apply): The 


final ſucceſs of the voyage never could be fruſtrated 
by ſuch an alternative, as to the cargo. In the an- 
cient ſtate of commerce, when intercourſe with fo- 
reign nations was more limited, hypothecation would 
not be fo good a ſecurity to the foreign merchant as 
the ſale and delivery of a part, and therefore in the 
ſimple language of ancient codes, the moſt obvious 
| remedy was alone deſcribed, not as excluding, 
but rather including, the alternative of hypotheca- 


tion, as a milder remedy, where it could be effeCtual. 


Where it can be applied. it is undoubtedly a milder re- 
medy, inaſmuch as it inſures, or tends to inſure the 
arrival of the whole adventure at its proper port ; and 
thereby provides, that if the ſale of a part is ulti- 
mately neceſſary, it ſhal be conducted to the belt 
advantage, in the market for which it was aſſorted, 
and in the hands of the proprietors or conſignees: 
Such a modification is not only to be inferred from 


the ſpirit of the ancient codes, and the nature of the 


ſubject, but is incidentally expreſſed in ſome of them, 
in terms that are too clear to be miſunderſtood. The 
_ Togulations of Antwerp, uſe the words ni vendre ni 
 engager ; and the, laws of Sweden, making no uſe 
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paſſing by that probable contingency,  withour any 
obſervation, or without providing any puniſhment for 
it, as for an-abuſe 'or extenſion of his power, ex- 
preſsly declare, as to a larger amount, . $7 petulont 
moda, &c. vendat vel oppighat ;” he ſhall be reſpon- 


ſible to the owner and freighter, W er con- 


ductoribus, &c. 
The expreſs prohibition of pale * a8 Pony as 


| felling ſhip or goods, beyond the fourth' part of the 
value of the ſhip, connected with the omiſſion of any 


mention of hypothecating, within the limits preſcribed, 
for ſelling, juſtifies us in ſuppoſing that as far as tlie 
maſter was allowed to /ell, he was not prohibited 
from hypothecating. It appears alſo that he was equally 
free to act in this manner with reſpect to the goods, 
whether they belonged to the owner of the ſhip or 
not; for his reſponſibility being put ſeverally, when 
he was reſponſible, exercitoribus vel conductor ibu; 
when he was not reſponſible (that is, either for hy- 
Pothecating or ſelling within the preſcribed limits), - 
It would be to the ſame ſeveral intereſts, to his owner 
or freighter, that no reſponſibility was due. It 
cannot, therefore, be maintained, that in all caſes 
univerſally, where a power over the cargo was attti- 


buted to the maſter, it was in contemplation of an 


union of intereſt ih his employer. Indeed the whole 
of that hypotheſis ſeems to be unfounded. It is built 
upon a paſſage in Targa; but that paſſage does not 


relate to bottomry, properly conſidered, as the te- 
ſource for caſes/of diſtreſs in a foreign port: It 


Nee to the contract a la grofſe, at the commenct- 
ment 
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ment of the voyage in the port of the proprietors, The 
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and is rather to be taken as a contract on reſpondentia. 


— 1. 


The paſſage is ſo cited by Emerigon in his chapter Da 18th; 


ot. 


contrat & groſſe, having been paſſed over, without 
notice in the preceding chapter, 'where the writer is 
treating. expreſsly of the power of the maſter, to ſell 
part of his cargo in a foreign port. The ſame obſer- 
vation applies to the argument from Bynker/hoek : He 
is evidently ſpeaking in ſome parts of the chapter on 
bottomree, of bonds given in the port of departure; 
which, as to the cargo, muſt be bonds on reſponden- 
tia; on this account, he may have delivered himſelf 
with leſs perſpicuity than is generally natural to him. 
But, in the paſſage cited, the cargo is expreſsly in- 
cluded, as being under the power of the maſter, and 
the obvious ſenſe of his terms imports it to have been 
his opinion, that the maſter, as maſter only, was, on 
particular emergencies, competent to bind the cargo : 
On any other ſuppoſition, if he had been the owner 
of the cargo, or the conſtituted agent of the ſhip 
and cargo, there would have been no reaſon for 
any order or limitation. in the manner of doing 
it; he might have elected his remedy, either on 
ſhip or cargo: Inſtead of that, it is now put ſubject 
to the prior hypothecation of the ſhip, © / hoc 
27um eſt, etiam onus pro pecunia erogata pignori po- 
nitur.“ | | | | 
Another argument has been built on a ſuppoſition 
that the maſter was bound only to act for the benefit of 
tne ſhip—that he was not called upon to act for the 
eargo— that the law did not authorize him to bind 
the proprietor of the cargo; and that his power, to 


fell a part, was underſtood only as a power to make 
VOL, III. 8 2 tem- 
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ſponſible to the owner of the cargo for the 


1 
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a temporary loan, for which the proprietor wut in 


all inſtances be indemnified. It has been before 
obſerved, that the maſter is in ſome caſes made re- 


of his voyage ariſing from diſtreſs : It will be 3 


ſufficient anſwer to the latter part of this Argus 


ment to ſay, that the fact of a ſuppoſed indem. 


nification in all caſes cannot be maintained. It 


appears that a difference of opinion has exiſted in 
writers and in codes on this point. The laws of 
Wiſbuy had provided for ſuch an indemnification, 
and directed Le navire venant a fe perdre, le 
maitre ſera neanmoins tenu de payer au marchand 
les ſuſdites marchandiſes ;** Valin and Patier ſeem to 
have. concurred in this opinion; but Emerigen op- 
poſes them, on the ground that in the older and more 
general codes it never had been ſo eſtabliſhed, and 
he cites againſt them the article of the Con/olato 105, 
and ſays, Il ne reſerve aux proprietaires des mer- 
chandiſes vendues, q*un ſimple privilege et preference, 
ſur le navire;“ he-cites alſo the 23d article of Ou. 
ron and the 19th, reglement d'anvers to the ſame 
effet—and he concludes a following chapter, by 
giving his opinion on a caſe fo ſimilar to the preſent, 
that excepting the difference of ſale and hypothe- - 
cation, it is directly in point. From that opinion we 
learn, that it by no means appeared monſtrous or 


unreaſonable, to one of the beſt writers on maritime 


law, that, in ſome extreme caſes, the repairs of a ſhip, 
for the proſecution of the voyage, might be greater 
than the proceeds of the ſhip and freight, and that on 
ſuch an occaſion a loſs might eventually fall upon the 
cargo, very conſiſtently with ſound principle and the 

genen 


- 
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general intefeſts of commerce:—< Si au lieu de pren- The | 
dre des derniers a la groſſe, le tapitaine avvit vendu ** OR tne; 

pour ranſe ligitime, (which could only be diſtreſs in a pe. , 
foreign port), une partie des marchandiſes du bord, Ne 
et que au retour du voyage, le navire et le fret (aggra- 


* 


ves par des engagemens poſterieurs et par les ſalaries 
del'equipage) fuifſent inſuffiſans pour reembourſer le 
prix des dits marchandiſes, cette partie devroit etre ſup- 
portce au ſol la livre par les autres marchandiſes,” — 
and farther; . celui dont les effets ſont vendus, pen- 
dant le voiage pour les neceſſites de la navigation, 
n'a pu ni fy oppoſer ni ſe procurer aucune reſource 
particuliere contre le perſonne du capitain. Il eſt 
donc juſte qu'en cas d' inſuffiſance du navire et du 
fret, abandonnees par les proprietaires, la perte ſoit 
regalce ſur Puniverſalite des chargeurs, dont la con- 
dition doit Etre Egale;” Vol: 2. p. 468. 


JupoMENT. 
Sir V. Scott—This caſe has been learnedly argued ; 


and T have thought it due, not only to the argu- 
ments, but alſo to the extreme importance of the 


queſtion, as affecting the commerce of this country, A 
to take ſome time for deliberation in forming my 1 
judgment upon it. The caſe comes on, upon peti- * 


tion, which ſtates, That the Imperial ſhip the Gra- 
litudine, having on board a cargo of fruit, and bound 
from Trigſte, Zante, and Cephalonia, to London, met 
| with extremely tempeſtuous weather, and ſprung a 
leak, whereby the cargo ſuſtained conſiderable da- 
mage; that the maſter was obliged, for the ſafety of 
the ſhip and cargo, and for the preſervation of the 


lives of the crew, to put into Ziſbon, and unlade; 
8 2 that 


: 
1 
4 * 
4 . 
: 
\ * 
4 
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that the maſter applied for advice and aſſiſtance to 


2 yo, lags . Calvert, who was the correſpondent of Ms. 


. Dil "pF" 
180r. 


— 'Pooell, one of the principal conſignees, in 
England; that Mr. Calvert wrote a letter to Mr. 
Powell, adviſing him of the misfortune which had 
befallen the cargo, and the ſteps which had been 
taken, and deſiring his directions for their farther 
conduct; that in anſwer to that application he te- 
ceived a letter from Mr. Powell, ſtating, That to 


the maſter it belonged excluſively to adopt every ne- 
ceſſary meaſure for the preſervation of the cargo, and 


that if it was neceſſary to unlade, the maſter alone 
was to judge of the propriety of ſuch a-meaſure, 
That the maſter being in want of money- to- defray 
the charges of repairing the veſſel and of unlading 


the cargo, borrowed” of the aforeſaid F. Calvert the | 


ſum of 52737. 125. on a certain bottomree bond, 
bearing date 31ſt January 1801, binding the ſhip 


and appurtenances, cargo, and freight, to pay the faid 


ſum of 52737. 125. within twenty-four hours after 


the arrival of the ſaid ſhip in the port of London, or 


any other port; that the ſaid bond had been duly 
preſented to the maſter who refuſed to diſcharge it; 
that the holder had no other means of recovering 


his debt, than by proceeding againit the ſhip, freight, 


and cargo, and prayed the Court to decree a moni- 
tion againſt the bail given to anſwer the action in 
reſpect to the cargo and freight, for payment of the 


balance due, after 2 oe of the enen, of the 


ſale of rhe ſhip.” 
On the other fide it is alleged That the mal⸗ 
ter had not under the circumſtances Aated, a right to 


hypothecate the cargo for the repairs of the ſhip; for 
payment 


* 
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zyment whereof the ſhip, her maſter, owners and 


freight are liable; that the cargo is by law only __ 


ſubje& to pay an average proportion- 'of the charges; 
to which the cargo laden in the ſaid ſhip was liable 


to, for the unlading and- reſhipping the cargo and 
other expences relating thereto ;- all which, with the 
freight a e wad 8 6 me and were re willing 
to pay? | 

The N e contained in the at does not £0 


the length of aſſerting univerſally, that the maſter 


has not a right to hypothecate his cargo in any poſ- 


ſible caſe, but denies the power of the maſter to hy- 


pothecate it under the circumſtances of this particular 
caſe: In the courſe of the diſcuſſion, however, the 
| argument has been carried to the entire extent, 
and it has been contended, that the maſter has no 
right to bind the owners of the cargo, in any caſe 
upon this ground, that although he is the agent and 
repreſentative of the ſhip, and by virtue of that rela- 
tion may bind the ſhip and its owners, he is not the 
agent of the proprietors of the cargo, and therefore 
cannot bind it. It is ſaid, that he is the mere de- 
poſitory, and common carrier, as to the cargo, and 
that the whole of his relation to the goods is limited 
to the duties and authorities of ſafe cuſtody and 
conveyance. This poſition, that, in no caſe has he 
a right to bind the owners of the cargo is, I think, 
not tenable, to the extent in which it has been 
thrown out; for though in the ordinary ſtate 
of things he is a ſtranger to the cargo, beyond the 
purpoſes of ſafe cuſtody and conveyance, yet in 
caſes of inſtant and unforeſeen and unprovided ne- 
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Dee. 18th, 


cellity, the character of agent and ſupercargo is 


8 3 ä forced 


2 


„ — 1d THE 


' Tre forced upon him, not by the immediate act wu ap- 
2... pointment of the owner, but by the general policy 
Dee. , Of the law; unleſs the law can be ſuppoſed. to 
en. mean that valuable property in his hand is to be 
left without protection and care. It muſt-unayoid- 
ably be admitted, that in ſome caſes he muſt exer. 
ciſe the d.ſcretion of an authorized agent over the 
| cargo, as well in the proſecution of the voyage at 
ſea, as in intermediate ports, into which he * be 

een to enter. 


The caſe of throwing overboard ** of the en 
at ſea is of that kind; Nothing can be better ſettled 
than that the maſter has a right to exerciſe this 
power, in caſe of imminent danger: He may fele& 
what articles he pleaſes; he may determine. what 
quantity; no proportion is limited ; a fourth, a 
moiety, three-fourths, nay, in caſes of extreme ne- 
ceſſity, when the lives of the crew cannot otherwiſe 
be ſaved, it never can be maintained that he might 
not throw the whoſe cargo overboard—The only ob- 
ligation will be, that the ſhip ſhould contribute its 

average proportion. It is ſaid, this power of throw- 
ing over the whole cannot be, but in caſes of ex- 
trewe danger, which ſweeps all ordinary rules be. 
fore it; and ſo it is—S0 likewiſe with reſpect to any 
proportion, he can be juſtified only by that neceſlity; 
nothing ſhort of that will do ;—the mere conyenience 
of better ſailing, or more commodious ſtowage, vill 
not juſtify him to throw overboard the ſmalleſt part : 
It muſt be a neceſſity of the ſame ſpecies, though 
perhaps differing in the degree. 

Another caſe is that of ranſom z in which, it i 

well known, that by the general maritime law a maſter 


could 
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could bind by his contract the whole cargo, as well 
as the ſhip: he could not go beyond the value of the 
goods, but up to the laſt farthing of their entire va- 
ue, there is not a doubt but he might bind the car- 
go as well as the veſſel; a very modern regulation of 
our own private law, fourded on certain purpoſes of 


policy, has put an end to our practice of ranſoming ; 


but I am ſpeaking of the general maritime law and 


praQtice, not [Upercrded by — and pdſitive re- 


gulation. 
Theſe are inſtances of authority at ſea: There are 


other caſes alſo in port, in which the maſter has the 


ſame authority forced upon him. Suppoſe the caſe of 
a ſhip driven into port with a periſhable cargo, where 


the maſter could hold no correſpondence with the 


proprietor'; ſuppoſe the veſſel unable to proceed, or 
to ſtand in need of repairs to enable her to proceed in 


time. In ſuch emergencies, the authority of agent 


is neceſſarily devolved upon him, unleſs it could be 
ſuppoſed to be the policy of the law, that the cargo 
ſhould be left to periſh without care—What muſt be 
done? He muſt in ſuch caſe exerciſe his judgment, 
whether it would be better to tranſhip the cargo, if 
he has the means, or to ſell it. It is admitted in argu- 
ment that he is not abſolutely bound to tranſhip ; he 
may not have the means of tranſhipment ; but even 
if he has, he may act for the beſt, in deciding to ſel}; 
if he acts unwiſely in that decifion, (till the foreign 
purchaſer will be ſafe under his acts: If he had net 
the means of tranſhipping, he is under an obligation 
to ſell, unleſs it can be ſaid, that he is under an obli- 
gation to let it periſh. 


With reſpe& to practice, I underſtand from a 


gentleman very converſant with the commerce of 
84 | the 
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the Weſt Indies, that it is by no means unfrequent for 
an application to be made to the Vice-Admiral;y 
e in that part of the world, for leave to em. 
power the maſter to ſell ; I underſtand it likewiſe ta 
be matter of complaint, that this power is ſometimes 
abuſed by an improvident and colluſive ſale of car- 


goes, when no real neceſſity exilts ; that is, in other 


words, that the power is uſurped i in caſes where the 
party does not legally poſſeſs i it. But the very ground 
of the defect of power in ſuch caſes, implies and af. 
firms its. exiſtence, in eaſes where the nocellity- is. 


real. 


In all theſe caſes, the charadien of agent reſpecting 
the cargo is thrown upon the maſter, by the poliey 
of the law, acting on the neceſſity of the circum. 
ſtances in which he is placed. But it is ſaid, that 


this can only be done for the immediate benefit of the 


cargo, and not for the repairs of the ſhip. —lIt is very 
true, that this involuntary agent, ought like an ap- 
pointed agent, in all caſes, to act for the beſt, te. 
ſpecting the property. Even in the caſe of an uni. 
verſal ſactus, which appears leaſt likely to conduce 
to the benefit of the cargo, ſtill it is /; the ſhip 
is compelled in that caſe to pay an average, by which 
means the little which is to be taken as a remnant of 
the cargo, is preſerved ; whereas otherwiſe both ſhip 
and cargo would have been totally loſt ; In the caſe 
of ranſom, what was intended for the benefit of the 
cargo may eventually conſume the whole; the proprie- 
tor will not be henefited in ſuch a caſe, but he can: 


not be damnified ; he will have had the chance of ad- 
vantage without the danger or poſlibility of loſs; 


far he cannot ſuffer beyond the value of the cargo, 
which, 
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which, without ſuch ranſom, would have gone to the 
enemy in toto. It is the ſame conſideration which 
ſounds the rule of law, that applies to the hypothe- 
cation of a ſhip. In all caſes it is the proſpect of be- 
nefit to the proprietor, that is the foundation of the 
authority of the maſter. It is therefore true, that if 
the repairs of the ſhip produce no benefit or proſpect 
of benefit to the cargo, the maſter cannot bind the 
cargo for ſuch repairs; but it appears to me that the 
fallacy of the argument, that the maſter cannot bind 
the cargo for the repairs of the ſhip, lies in ſuppoſing, 
that whatever is done for the repairs of the ſhip, is 
in no degree and under no circumſtances done for 
the benefit, or with a proſpe& of a benefit to the 
cargo; whereas, the fact is, that though the proſpect 
of benefit may be more direct and more immediate 
to the ſhip, it may ſtill be for the preſervation and 
conveyance of the cargo, and is juſtly to be conſider- 
ed as done ſor the common benefit of 1 ſhip and 


cargo. 


but that it can await the repair of the ſhip, what is 
the maſter to do in the ſituation before deſcribed, 
being a ſtranger in a foreign port, in a ſtate of diſ- 
treſs, without an opportunity of communication with 
the owners or their agent? What is his duty under 
ſuch circumſtances? It may be anſwered generally, 
ta look out for the means of accompliſhing his contract, 


if poſſible ; that is, the ſafe conveyance of the property 


entruſted to his care, in that ſame vggicle which he had 
contracted to furniſb.—It is admitted that though im- 
powered to tranſhip, he is not bound to tranſnip. No 


ſuch obligation exiſts according to any known rule 
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Suppoſe the cargo to be not inſtantly periſbable, 
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| The of the maritime law; and if it did, ſtill he muſt be 


—...— affecded with the opportunity of tranſhipment, and 
Dee, 18, with wilful negle& of ſuch opportunity, for wil. 
109% ful neglect hall not be preſumed. He may even 
be reſtrained from tranſhipment if he has the means, 
by knowing that infurances were made on the 
original ſhipment which might be avoided by fuch a 
change, on having the general duty of carrying the 
cargo to the place of deſtination impoſed upon him, 
not being obliged to tranſhip, and it not being ſhewn 
that he has the opportunity of tranſhipment, he muſt 
be preſumed to look out for the means of repairing 
his ſhip for the accompliſhment of his contract. The 
firſt and moſt obvious fund for raiſing the money, is 
the hypothecation of the ſhip ; but the foreign lender 
has a right to elect his ſecurity, for he is not bound 
to lend at all ; he-may refuſe to lend upon the ſecy- 
rity of the ſhip, or on that ſecurity alone; it is no 
injuſtice on his part; and if he does fo refuſe, the 
ſtate of neceſſity ſtill continues. 
The ſecurity of the ſhip not being ſufficient, and 
the maſter not being able to raiſe money on that 
alone, what is he to do? It cannot be ſaid, that he 
is in all caſes to wait till he hears from a diſtant 
country. The repairs may be immediately neceſſary; 
it may be hoped that the repairs will be far advanced 
before he can hear from the conſignees; the maſter 
may not know the proprietors at all, but only the 
confignees ; they may be mere conſignees, and have no 
power to direct him but in the ſingle caſe of an actual 
delivery to them; if owners they may be very numerous; 
for in a carrier ſhip there may be a hundred owners 
of the cargo, and the maſter may be in danger of 
| receiving 
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receiving an hundred different opinions, ſuppoſing it The 
were poſſible for him to apply to all. What does en 
the neceſſity of ſuch a caſe offer to be done? I con- pre. 18th, 
ceive one of two things,—to./ell a part of the cargo, 
for the purpoſe of applying the proceeds to the pro- 
ſecution of the voyage by the repair of the ſhip ; or 
o hypothecate the whole, for the ſame purpoſe, With 
reſpect to the former, the Books overflow with au- 
thorities, many of which have been ſtated: They all 
admit that he may ſell a part; ſome ancient regula- 
tions have attempted to define what part; others have 
not. The general law does not fix any aliquot 
part: and indeed, it is not conſiſtent with good ſenſe 
to impoſe a reſtraint, or to fix any limitation to 
' meaſure a ſtate of things which is to ariſe only 
from neceſſity. It muſt, generally ſpeaking, be ade- 
quate to the occaſion, One limitation, however, the 
policy of the law neceſſarily preſcribes, that the 
power of ſelling cannot extend to the whole : becauſe 
it never can be for the benefit of the cargo, that he 
whole ſhould be ſold, to repair a ſhip which is to pro- 
ceed empty to the place of her deſtination. There 
will, in that caſe, be no ſafe cuſtody and tranſmiſſion ; 
and therefore the power of ſelling, for the repairs of 
the ſhip, muſt be limited to the ſale of a part, though 
it may not be poſſible to aſſign the exact part, except 
where poſitive regulations have fixed it. 
But hypothecation may be of the whole, becauſe it 
may be for the benefit of the whole, that the whole 
ſhould be conveyed to its proper market; the pre- 
\ ſumption being, that his hypothecation of the whole, 
if it affects the cargo at all, will finally operate 7o the 


fake of a part—and this in the beſt market, at the 
place 
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place of its deſtination, and in the hands of its proper 
:onfignees. In the unfortunate caſe befote us, in 


5th, which there has been ſuch a combination of cala- 


mitous circumſtances, as can hardly be expected to 
happen again, the loſs of a part of the whole, ſold 
in the hands of its proper conſignees, is all the effect 
that will be produced; and it can hardly ever happen 
that the hypothecation will reach the total value of 
the cargo. On the other hand, the ſafe conveyance 
of a valuable cargo may be, in many inſtances, of 
infinitely more value to the merchant, than the whole 
expence of the repairs, if the whole could be de. 
volved on the cargo: Generally it cannot beſo; in 
the very form and ſtructure of the bonds, the ſhip 
and freight being uſually the firſt things that are 
hypothecated; but if it were to happen that they 
were omitted in the literal terms of the bonds, till 
they would be liable in contribution to the extent of 
their value, although the cargo alone had been made 
immediately anſwerable to the foreign lender, who 
has nothing to do with averages of any kind. On 
principle, therefore, the right of hypothecation of 
the whole cargo is extremely natural, and if I am 
right in conſidering it as equivalent to a fale of a 
part, it is little more than what all the books of ma- 
ritime juriſprudence direct to be doue; it is in-truth 
but a power to make a partial ſale, conducted with | 
greater probability of ultimate advantage to the 
whole ; for as all muſt finally contribute in the caſe 
of an actual ſale of a part, what new hardſhip is im- 
poſed? All contribute in this, as a portion of the 
whole value of the cargo is abraded for the general 
benefit, probably with leſs inconvenience to the par- 

| £165, 
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ties, than if any one perſon s whole adventure of be 
goods, had been ſacrificed by a 8 ſale mung 
in the firſt inſtance. Per th, 
1801 


Croſs accidents may intervene in the ſequel, 
to make the contract of hypothecation leſs benefi- 
cial than might have been expected at the time. 
In the preſent caſe, the ſhip was eſtimated by 
public authority at Liſbon, at 2300 J. the freight 
amounted to as much; the ſum to which it is ad- 
mitted the cargo is liable for its own proper charges, 


would have made up almoſt the whole of what re- 
mained, ſo that a very ſmall part of the cargo would 


have been affected. It has happened by ſubſequent 
accidents, that the matter has turned out ſo as to 
affect a larger portion of the cargo; but ſubſequent 
accidents, as it was obſerved in argument, cannot 
invalidate the original contract. The worſt that can 
happen, and this only by a moſt perverſe combination 
of circumſtances, is, that the whole value of the 
cargo might be anſwerable ; {till I ſhould ſay, ſpeak- 
Ing with all the caution that is due on ſuch important 


ntereſts, better is it that this ſhould happen (if it 


can happen), in a few very eccentrick and almoſt un- 
natural inſtances, than that the maſter ſhould have 
no diſcretionary power to act for the preſervation of 
the cargo ; but that he ſhould be compelled in all caſes, 


and under all circumſtances, to proceed to the ſale o 


of poſſibly a conſiderable part of his cargo, at a moſt 
improper port, for which his cargo is not adapted, 


as a diſtreſſed man, and as a man whoſe diſtreſſes are 


known to every perſon, who has to deal with him in 
tie purchaſe of thoſe parts of his cargo. 
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be able to receive their directions; all communication 


apply: But whatever might be the objection to ſuch 


perſedes rules; and whatever is reaſonable and ju 


and it is aſked if it would be reaſonable to conſume 


known and admitted power of the maſter to hypo- 


* 
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An extreme caſe has been put by the King's Ad. 
vocate, of a large and valuable ſhip with a carge of 
inconſiderable value, belonging to Dover, and falling 
into this diſtreſs in a neighbouring port, as at Calais; 


a ſmall cargo in the ſervice of à ſhip ſo ſituated? 
It may be ſufficient to anſwer, that it is not the caſe 
before the Court; and that it differs from this caſe 
in the exact proportion of the difference of the dil. 
tance between London and Liſbon, and of, that between 
Dover and Calais. Suppoſing ſuch a caſe, it would 
be expected, undoubtedly, that the maſter ſhould uſe 
his utmoſt endeavours to correſpond with. the con- 
ſignees or proprietors ; but a caſe of inſtant necel. 
ſity might occur even ſo near; the maſter might not 


might be interrupted, as it is ſometimes for a fort- 
night or three weeks, or more, in adverſe or tem- 
peſtuous weather, and then the ſame principle would 


a caſe, juſt the ſame objection would lie againſt the 


thecate the ſhip, ſuppoſing the owner of that ſhip 
to live at Dover. If neceſſity was urgent, even that 
extreme caſe would come under the operation of 
the ſame principle. | 

So much upon mere principle. How does the 
matter ſtand with regard to authorities? In the firlt 
place, it is not improper to obſerve, that the law of 
caſes of neceſſity is not likely to be well furniſhed 
with preciſe rules; neceſſity creates the law, it ſu- 


in ſuch caſes, is likewiſe /egal; it is not to be 
© conſidered. 
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* 


conſidered as matter of ſurpriſe, therefore, if much in - 
ſlituted rule is not to be found on ſuch ſubjedts. 


the whole, as equivalent to the ſale of à part, then all 
authorities for a partial ſale are, authorities alſo for a 
total hypothecation. Thirdly, I maſt obſerve, that ic 
is not to be expected, that the ancient codes {ſhould 
contain much preciſe regulation, or dire& authority 
on this ſubje& ; this contract of bottomree, being 
comparatively of later growth, and ariſing out of the 


preſſes himſelf, I apprehend, with great hiſtorical 
accuracy on this ſubject, when he ſays, Origo hu- 
jus contractus ex jure Romano, ſed quæ ibi legimus 
vix trientem abſolvunt totius argumenti—Adeo ten- 
nuia etiam apud nos fuerunt ejus contractus initia, ut 
non niſi mutuum ſignificaverit, quo magiſtro pere- 
gre agenti permiſſum eſt, navem ex cauſa neceſſitatis 
obligare,” But ſtill I think authorities are not 
wanting from the ancient codes : The paſſage which 
has been cited from the Conſolato, art. 105. is appli- 
cable. There it is ſaid, that a merchant being on 
board a ſhip with his goods, (which was the cuſtom, 
according. to the ſimplicity of ancient commerce), 
having money was obliged to advance it, for the ne- 
. ceſlities of the voyage; and if he had not money the 
maſter might ſell a part of his lading. The ordinance 
of Antwerp likewiſe ſeems exprelsly to recognize it ; 
and the paſſage of Bynker/hoek which has been cited, 
ſeems to me to be capable of no other interpretation: 
The paſſage is very general in its terms, and is by 
no means limited to the peculiar caſe in which the 
owner of the ſhip is likewiſe owner of the cargo. 
The dium is perfectly unqualified in deſcribing the 
authority of the character of maſter, 
8 15 80 
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neceſſities of an enlarged commerce. Bynkerſhoek ex- 
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next place, if I am right in conſidering hypotbecation of pe. ww, | 
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Ch ties of our own law, it is to be obſerved, that the power 

De 18, of hypothecation has been but incidentally noticed in 

ben tte books of the common law, becauſe ſuch bonds are 

excluſively proceeded uponin the Courtsof Admiralty, 

which can alone give the poſſeſſion of the Res, which 

is the actual ſecurity in diſpute. It is principally in at- 

tempts to obtain prohibition, that the power of hypo- 

thecation can be noticed by the common law; and 

what is only incidentally noticed in the Courts, is of 

courſe but lightly and indiſtinctly noticed by the Wri- 

ters. It is of importance, however, that wherever oc- 

caſion has called for incidental obſervations on this con. 

tract, it appears to have met with countenance. A dic- 

tum expreſsly recognizing ſuch a power, appears to 

7 Veſey Senior, have dropped from L. Hardwicke in the caſe of Burten 

98 v. Sree, where it is ſpoken of, as a power ariſing out 

of his authority as maſter, and the neceſſity thereof, dur- 

ing the voyage, without which both ſhip and cargo would 

periſh—and as a power, which both the maritime law, 

and the law of this country allow. An earlier inſtance is 

1 Salkeld, 34. that in Juin v. Ballam. How that dictum aroſe, does 

not ſufficiently appear; there was nothing, I find, on re- 

ference to the books of the Court of Admiralty, in the 

Tis circumſtances of the caſe, to lead toit, as it was a caſe of 

a ſuit againſt the ſhip only, for a cable and anchor ſup- 

plied in the Thames, by merchants of this town. Whe- 

ther it was a dictum of the Court, or only of the coun- 

ſel, non conſtat: It might have found its way into the 

argument, and have received incidentally the counte- 

' nance of the Court, though, it is true, the report of the 

| ſame caſe by L. Raymond makes no mention of it. It 

js at the very loweſt the impreſſion of that reporter, al 

though the reaſon aſſigned for it is expreſſed in too ge- 


neral terms; for the maſter does not ordinarily repreſent 
| _ 
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the owner of -the cargo as well as of the ſhip, TM 
only in caſes of accidental neceſſity, in which the 
policy of the law throws that cha-a&er upon him: 
This dictum, wherever it comes from, derives, ſome 
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confirmation from its reception into the Digeſt ob . 


Lord Chief Baron Comyne, (tit. Admiralty E. 100 
_ where it is cited amongſt the rules of unqueſtioned au- 
thority. I obſerve that Mr. Viner, (tit. Hypothecation, 
A.) in citing the eaſe of Trantor and Shippin, (which 
in other books is denominated Trantor and Watſon); 
repreſents Mr. Juſtice Powe!, as expreſsly extending 
the maſter's power of hypothecation to the goods ; but 
from a report of the ſame caſe, (6 Mod, 13.) he ra- 


ther appears to have ſaid no more than that. if the 


maſter poſſeſſed ſuch a power, it would bind the property 
in the hands of a third party ;” on which it is to 
be remarked that although this bypothecal form of 
ſpeaking aſſerts hathing directly, it pretty ſtrongly 
implies, that that able and learned Judge; as I have 


always underſtood him to be traditionally reputed, did 


not feel any of his notions of law or equity offended 
by the ſuppoſition, that ſuch a power legally exiſted. 


Of Molloy I fay nothing, knowing well that the au- 


thority to which he refers does not ſuſtain him; and 
that his own authority amounts to little. 


Theſe paſſages are all that 1 can find affirmatively 


in the common law writers; but it is no ſlight negative © 


argument of the vnderſtatiding of the common law, 


and no ſmall confirmation of the fitneſs of this prin-. 


ple, that during a long ſeries of years, no inſtance 
has happened, in which à prohibition to the enforce» 
ment of ſuch a contract has iſſued -—and the infe- 
tence will be the ſtronger, if it ſhall appear that nu- 

vol, 111; - 68 merous 
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merous ſuits have actually been - entertained in the 


.. Court of Admiralty on ſuch. bonds. The mention 


Das. 151, of numerous ſuits brings me to the reſult of a re. 


1301, 


ſearch, which I directed to be made in the Recordz 
of this Court; a Court whoſe praftice on a queſtion 


of this nature, a queſtion of the general maritime 
law, is not without its authority. I find from the 


liſt that has been returned to me, that there has been, 
in later times at leaſt, a conſtant practice of proceeding 
upon ſuch bonds, as well againſt the cargo as the ſhip, 
How early this practice may have prevailed, or what 
may be the moſt ancient inſtances of it, to be found in 
theſe records, has not been aſcertained ; but I find two 
inſtances in the year 17 50, and from that time down- 
wards, there is a liſt of 23 or 24 cales, in which 
the proceeding has been in ſome, againſt the cargo 
only, in others (and much more generally} againſt 


the ſhip and cargo together: In ſome of theſe caſes 


proteſts have been entered, almoſt to the extent of 


the preſent proteſt, denying the power of the maſter 


to bind the cargo under the circumſtances of thoſe 


| caſes; but theſe proteſts have been either waived or 


overruled. In the year 1786 there was the caſe of 
the Vier Gebroeders, in which I was of counſel, and 
although the deciſion, as it is ſaid by the King's Ad- 


vocate, proceeded on other grounds; the fact 3p- 


peared that the maſter had exerciſed this power, aud 
it ſeemed to be admitted, tacitly at leaſt in the 
argument, that he poſſeſſed generally ſuch a powers 
It is likewiſe ſomething in addition to the practice 
of this Court, that ſuch bonds are frequently oc 
curring in the practice of merchants, being noto- 
riouſly given and taken; and the practice of mer 
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chants in fuch a matter goes a great way to con- 
titute that lex mercatoria, which all tribunals are 
hound to reſpect, wherever that practice does not 
crols upon any known principle of law, juſtice, 


or national policy. Adverting therefore to the 
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fair foundation of the general principle, Ev EAR 
the authority of the maritime law, as it has been for - 


ſome years practiſed i in this Court, and countenanced 
in all the inſtances in which it has been brought to 
the notice of the Courts of common law, —adverting 
alſo to the practice of what I may call the lex merca- 
teria, I think I am warranted in pronouncing for the 
power of the maſter, to bind the cargo for the re- 
pairs of the ſhip, in order to effe& the proſecution 


of the voyage; in ſuch a manner as to entitle the 


party who advances the money, to ſue for the enforce- 
ment of his bond in the Court of Admiralty. At the 
fame time I think myſelf bound to obſerve, that it is 
perhaps the firſt inſtance in which a judgment has 
been demanded upon this point ;. and, as I cannot 
but feel, with peculiar weight, the inſufficiency of the 
opinion of any one individual, to decide on ſuch ex- 


tenſive intereſts as may depend on this queſtion, in 


ſuch a commercial country as this, it becomes me to 
ſuggeſt that it may perhaps be not improper, that a 
reſort ſhould be had to the collective wiſdom of 
another Juriſdiction. —_ 

It remains to conſider whether the ſituation of the 
maſter was ſuch as to authorize the exerciſe of this 
power, which, I have ſaid, only in the caſe of a ſe- 
vere neceſſity, may belong to him; and 2dly, Whe- 
ther the lender has at all a&ed unfairly under that 
neceſſity, by taking undue advantage, fo as to vi- 
tiate e the contract either in the whole or in part; for 
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voyage to Lond:n, he met with tempeſtuous weather 
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Df muſt be proved upon the lender, that he has * 


ſuch undue advantage: It will not be fufficient, 
either upon principle or upon determinations of the 
Court, that the maſter has taken, undue. advantage 
againſt his employer ; that is a matter between him 
and his employer, with which the third. perſon has 
nothing to do, unlefs perſonally implicited by the 
facts of the tranſaction, in the fraud that may have 
been practiſed. 

The proteſt of the maſter ſtates, that he ſailed 
from Trieſte with his ſhip in good condition; that 
he went to Venice, Zante, and Cephalonia, and took in 
a cargo of fruit for London; that in the courſe of his 


and ſprung a leak fo as to make it neceſſary to unſhip 
and reload; that he proceeded to Gibralter, but that 
a gale of wind ſprung up and drove him off. from 
that port without a bill of health; that he approached 
the bar of Liſbon, but was not permitted to enter on 
account of his not having a bill of health; that he 
was proceeding on his voyage, when he was again 
driven back by tempeſtuous weather into Liſbon, in 
a ſtate of as complete diſtreſs as he could poſlibly 
be.” What was he to do in this ſituation? Ik l$ 
admitted that he was not obliged to tranſhip—lf at 
liberty ſo to do, ftill he knew that his cargo was in- 
fured in that very ſhip, and that all his policies would 
be voided upon a tranſhipment. To have ſold the 


| whole or parts of a cargo conſiſting generally of 


fruit, in a fruit country, would ſcarcely be thought 
adviſeable. It is faid he might have written to the 
proprietors ; but it does not appear that he knev 


who the proprietors were. Thoſe: to whom he wi 
to 
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to deliver, might be mere conſignees. The Court 
would, undoubtedly, be very unwilling to relax the 
general obligation of maſters to correſpond with the 
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proprietors, where it is practicable: But taking 1 a 


obligation to be ſuch, the maſter has complied with 
that obligation; he applied to the correſpondent of 
the principal conſignee, and through him to the con- 
ſignee, who is deſcribed as owner of a part of the 
cargo. From him he received an anſwer ſent by that 
conſignee and proprietor, Mr. Powell, expreſsly declin- 
ing to give particular directions, and referring him en- 
tirely to his own diſcretion. From that conduct, I think 
that all the authority that might become neceſſary for 
the preſervation of the cargo, was devolved upon him 
by the very act of the conſignee, even if he had not 
poſſeſſed it under the general law : For if he was re- 


mitted to his own diſcretion, every thing then which he 


did under that diſcretion juitly exerciſed, was expreſsly 


warranted by the act of his employer, ſo far at leaſt as - 


the intereſts of that particular employer were con- 


cerned, Certain it is, that no ſuch directions, given, 


or withheld, by that employer, could at all affect the 
agency of the maſter, with reſpect to the other parts 
of the cargo, in which that employer was not con- 


cerned : With reſpect to them, he poſſeſſes the au- 


thority which the general law gave him, and no more. 
In the ſtate of conſummate diſtreſs in which he 


arrives at Liſbon, what is this man to do? A great 


deal of argument has been uſed to ſhew what he 
ſhould not have done! I could have wiſhed that a 


word or two had been employed in ſhewing ſa- 


tisfactorily what he ought to have done, or could 
bare done with more propriety in this ſituation, It has 
TAY been 
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ne been faid there was the ſhip and freight. He has 
erde rightly in binding beth in this very bond :—It 
- Dee. is, has been added that he might have bound himſelf 
n This allo be has actually done; though I preſume 
that the mere perſonal ſecurity of ſuch a man, a hired 
maſter of a veſſel, would go but a little way to fatisfy 
a foreign lender of money. 

It is ſaid that he ought to have bott bli owners 
likewiſe ; but thoſe who propoſe that, ſhould firſt prove 
his adthority to bind his owners perſonally beyond 
the value of their ſhip, (which value he has already 
bound), and likewiſe find merchants at Liſbon. who 
would be willing to advance money upon the perſonal | 
ſecurity of the owners, living at Triefte, whom they 
might be under the neceſſity of ultimately following 
into a perſonal ſuit, in the Supteme Court of the Em- 
pire.— Then the ſhip and freight being pledged, and 
the maſter having no other funds, and being anxious 

to convey the cargo to the place of its deſtination, what 
could he do better, than hypothecate the cargo, under 
the reaſonable expectation v:hich this caſe afforded, 
that the ſhip and freight, and average expences fall- 
ing particularly en the lading, would' have' been 
ſufficient to diſcharge the bond, without calling on 
the cargo? In purſuing this reſolution, it was hardly 
poſſible for a man to act with more caution than 
this maſter appears to have done. He applied not 
only to the conſul of. his nation, but likewiſe to the 
court of juſtice in the foreign country. It ſeems 
to be the particular regulation of that country, 
that matters of this nature ſhall not be tranſacted 
without the ſanction of a court of juſtice : As to the 
policy of that regulation, doubts may be entertained, | 
whether 
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whether it might not be fafer to leave matters 


of this ſort to the vigilance and honeſty of the par- 
ties entruſted, rather than to the ſuperficial attention, 


the circumſtances of the caſe by a court of- juſtice. 
The Court at Liſbon, however, proceeded to examine 
the truth of the repreſentation given by the maſter ; 
witneſſes were examined; ſurveys. under public au- 
thority were made: The reſult was, that the, ſhip is 
reported by the ſurveyors to be of ſufficient autho- 


which may be given by perſons employed to inſpect 
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rity to warrant the repairs. The repairs are made, 


and the maſter has the authority of the Court, not 
only for the propriety of the repairs, but likewiſe for 
the reaſonableneſs of his expectation, that the ſhip 
alone. would be able to anſwer the expence of them. 
Still however the foreign lender was not obliged to 
adyance money, but on ſuch ſecurity as ke liked ; 

and in this ſituation the maſter pledges the additional 


ſecurity of the cargo. He proceeds on his voyage to 


England; and the bond which became due on the 


event of his arrival is put in ſuit : The conſe- 
quence is, that the ſhip is fold ; and being ſold as a 
foreign ſhip, unable to procure a regiſter, ſells for 
not more than half the yalue at which ſhe was eſti- 
mated at Liſbon, 


Upon this ſtate of the cafe, it is eyident that inſtead | 


of the cargo being facrificed to the ſhip, which is 
the prefent complaint, the ſhip has been made the 
martyr of the cargo. For it is in the ſervice of that 
cargo, that ſhe has been brought to a place where the 
owners ſuffer this extreme diminution of her value. 
In her unrepaired ſtate at Liſbon ſhe is valued at fix 
millions of res, and therefore would have ſold there 
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the conduct of the maſter has been ſuch, as to juſtify 


| ſums, computing the account for which the Wo 


vert (who advances the money at Liſbon) is the cor- 


obſerved, that Mr. Calvert is the correſpondent of one 


a 
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in that condition for à much larger ſum than ſhe 
produced, after her repairs, by a ſale in England, for a 
purpoſe which abſorbs the whole of her value, freig h 
included, and a good deal more. She adheres with 
fidelity to her engagements with the cargo, and is a 
victim to the execution of that dux. 

On the whole, I am of opinion that the ſituation and 


the exerciſe of that right which belongs to him in caſes 
of neceſſity, although intereſts of the owner of the 
cargo, whoſe ordinary agent he is not, may be af. 
fected by it ;—and they muſt be affected by it, unleſz 
it can be ſhewn, that the other contracting party, the 

money-lender, was prevented from contracting by 
any incompetency, which would vitiate the whole 
of the bond, or that he has fraudulently charged 


given, that would vitiate it pro tanto. 
With reſpe& to the firſt, it is true that Mr. Cal 


reſpondent of one of the conſignees of the cargo; 
and it is argued to be an extraordinary thing, and a 
proof of colluſion on his part, that would conſtitute a 
total incompetency, that he the correſpondent ſhould 
enter into ſuch a contract. In the firſt place, it is to be 


conſignee only; and therefore, with reſpect to all 

other intereſts in this ſhip and cargo, he is, as far as. 
appears, a mere ſtranger. Secondly, even with reſpelt 
to the goods of that conſignee, I am {till to learn, 
that it is the bounden duty of a foreign correſpondent 
to advance his money without authority, and without 
ſuch ſecurity as he may approve z and thirdly, This 
| conlignee 
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confignee having declined to give any orders, and 
having expreſsly . thrown the whole upon the diſcre- 
tion of the maſter, I think that Mr. Calvert ſtood 
with reſpect to theſe goods, on the ſame footing as 
any other merchant; and if the maſter was driven 


o the reſource of. bottomry, nothing in the relation 


ol Mr. Calvert to thoſe goods, created an incompe- 
tency in Mr. Calvert to advance his money on ſuch 
ſecurity, as any other man might have demanded for 
it. 

There being ds in 1 the conduct of the parties 
to invalidate the contract, it remains only to enquire, 
whether any articles have found their way into theſe 
charges, that ought not to have appeared there. It 
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does not appear that many articles are queſtionable. 


perceive there is a pretty heavy commiſſion charged: 
know that the word Commiſſion ſounds ſweet in a 
merchant's ear; but whether it is a proper charge or 
not on this occaſion, I will not take upon myſelf to 


determine, without a reference to the Regiſtrar pro- 


perly aſſiſted. The maſter, being in a ſituation of 
diſtreſs, was left to act for the beſt conveyance of his 
cargo; and I think he may be fairly ſuppoſed to 
have done ſo. The bondholder advances the money, 
having a right to ele& his ſecurity, and he has 
run his riſk on that ſecurity : If the ſhip and cargo 
had periſhed, he would haye loſt the whole. The 
owners of the ſhip have loſt all; and there is a great 
lols beſides. On whom is his loſs to fall? It can 
fall only on the proprietors of the cargo, or on the 
bondholder, who has advanced his money, and run 
his riſque upon the given ſecurity, and under circum- 


ſtances which by no means affe& him with incompe- 


jency to enter into ſuch a contratt—a contract from 
which 
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Aiſtinction has been taken, on the ground that 
they are privileged goods, not paying freight, 1 
think that diſtinction inſufficient; they have had in 


contribution to the bond; although the owner of 


May 5th, 
1801. 


Reſcue of a 
neutral ſhip by 
her crew, from 
the hands of a 
lawful cruizer, 
© uſe of con- 
demnation, 


and was again retaken by the original Engliſb wen, 
and carried to St. Domingo. 
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which the cargo has received a con ſiderable benefit: — 
I think that there 1 is no I of the liability of the 
cargo. 

As to ſome an goods for which a farther 


an equal degree the benefit of this conveyance to the 
place of their deſtination ; and it is not reaſonable 
that they ſhould be exempted from the obligation at. 
taching on the whole cargo, of being amenable for 


the veſſel might, as far as his intereſts alone were 
concerned, have been willing to ſhew them a parti. 
cular indulgence. If they are the goods of the 
owner of the ſhip, they can have no more right to 
be exempted from contributing than the ſhip itſelf, 

Bond enforced againſt the carpet 


S ee ee EC •— v 
i I 4 , ; 


/ 


THE DISPATCH, Appisox Maſter. 


Tu was a caſe of a Daniſb veſſel, which had been 

been captured by an Engliſb cruizer, but had 
been reſcued out of the hands of the prize maſter by 
the former maſter and crew left on board, After 
the reſcue ſhe had been taken by a French privateer, 


On theſe fact, the King's Ane contended That 
the forcible conduct of the neutral maſter and crew, 
in riſing on the original captors, and reſcuing the 


ſhip 
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3 ſhip out of their hands, amounted to ſuch an act of 
Willy as expoſed the ſhip to condemnation. 


» 


On the 1 fide, It was argued, chat it was not 
every fray that might ariſe between failors, that 
could be deemed an act of hoſtility, drawing down 
on the proprietor ſo ſevere a penalty as the loſs of 


bloodſhed ; a mere perſonal fray, which could not be 
conſidered as an act of hoſtility, ſufficient t to ſupport 
the principle of law applied to it. | 


| JopowenT. 


Sir . Scott—It is admitted, that a reſcue had 
taken place; ; but it is now repreſented to have been 


a2 mere civil, peaceable reſcue ; by which it is attempt- 
ed to be diſtinguiſhed from a hoftile reſcue. I ſhould 


any thing elſe, than as the very term imports, a de- 
livery from force by force. That there was this force 
in the preſent inſtance is evident, from the depoſitions, 
ad alſo from an affidavit to the ſame effect, which 
has been brought in ſince, and which has not been 
contradicted, 1 

T. king it to be then, a caſe of a forcible reſcue of 
a neutral ſhip from the hands of a lawful cruizer, the 
law is clear, and the principle of it is founded on 
the ſoundeſt maxims of juſtice and humanity, If 
neutral crews may be allowed to reſort to violence 
to withdraw themſelves out of the poſſeſſion taken 
by a lawful cruizer, for the purpoſe of a legal en- 
quiry, and may, ha it has been termed), Huſtle them 
out 


29 
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very much like to be informed, how a reſcue can be 


W 
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his ſhip: That the conflict in the preſent inſtance 
was of a flight nature, without arms, and without 


4 
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The cut of the command of the veſlel, the whole bug. 
. neſs of the detention of neutral ſhips will become a 
Mev 5, ſcene of mutual hoſtility and contention ; the crews 
Fe; of neutral ſhips muſt be guarded with all the ſeverity 
and ſtrictneſs practiſed upon actual priſoners of war, 
for the ſame meaſures of precaution and diſtruſt will 
become equally neceſſary; the intercourſe of na. 
tions, neutral and friendly towards each other, will 
be embittered by acts of hoſtility mutually committed 
by their ſubjects. At preſent, under the underſtand. 
ing of the law which now prevails, it is the duty of 
the cruizer to treat the crew of an apparently neu- 
tral ſhip, which he takes poſſeſſion of for further en- 
quiry into the real character of herſelf and her cargo, 
with all reaſonable indulgence; and it is the duty 
of neutrals under that poſſeſſion to take care, that 
they do not put themſelves in the condition of ene- 
mies, by reſorting to ſuch conduct as can be juſti- 
fied only by the character of enemies. It is the law, 
and not the force of the parties that muſt be looked 
to, as the redreſſer of wrongs that may have been 
done by the one to the other. I have no heſitation 
in pronouncing this ſhip and cargo liable to condem- 
nation, on the ground of the parties having declared 
themſelves enemies by this a& of hoſtile oppoſition 


to lawful enquiry. 


* 
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THE ADELAIDE, Bosz Maſter. Mey, 


1801. 
TI was a caſe ariſing on the blockade of Am/ter- Bleckade of 


dam, reſpecti ng the ſhip ment of a cargo at Am- Time for notice 
fterdam for account of -merchants in America, April in CAE | 


and May 1799. 


Farther proof had been directed to be made of 
the property, and the date of the orders of the ſeve- 
ral claims. 


On the iſt claim, it appeared, that the original 
order had been given previous to the notification of 
the blockade, in February and March 1798. By a 
letter of the agent, reference was made to a later 
letter, written by the owner to the agent in Amſter- 
dam in December 1798; but no letter of that date 
was produced. | 


JUDGMENT. 


Sir W. Scott—The firſt queſtion that ariſes on this 
claim is reſpecting the property; whether the goods 
are to be conſidered as the property of the merchants 
in America, or of the Dutch ſhipper ? The bill of 
lading expreſſes it to be the property of the Ameri- 
can merchants ; but the maſter being a carrier maſter 
could not verify; and as it was a ſhipment made in 
an enemy!s country, it became neceſfary to order far- 
ther proof. The proof which has been brought in, 
conſiſts of the atteſtation of the owner, and of the 
correſpondence which paſſed between him and this 
4 agent 


* 
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agent in Amſterdam, the general tenor of it pur 


Abrieb. 


——_— 


porting, that the goods were ordered for his- account. 


— 


— 


May 12th, 


1801. 


* 


If theſe orders were actually given, and the goods 


ſniped in eonſequence of them, and for the account 
of this perſon, they do, according to our mode f 
confidering the evidence of property, furniſh a ſuf- 


ficient conſtat, that they ate the property of the per- 
ſon to whom they are going. There are ſome ex- 


preſſions in the letters of the agent at Amferdan, 
which ſeem to import the feelings of an ner; but 


perhaps they do not amount to more tha an expreſ- 


- ſion of uneaſineſs, under ſome reproaches which had 


been thrown on him for delay, by the ſecond letter 
of his employer in America; they do not perhaps go 
much farther than that; they by no means overba- 
lance the proof that has been produced. One con- 


ſideration, which very much weighs, is, that it would 


be highly improbable that the Dutchman ſhould wiſh 


to ſhip off the goods as his own property during 


the blockade, when he had an opportunity of ſhip* 


ping them for the account and riſk of the perſon in 
America. I think on the whole the proof of * 


perty is ſufficient. 5 
Then comes the queſtion as to the blockade, * 
ther there was ſufficient time for countermanding the 


orders that had been given for theſe goods? and 


whether the merchant is not bound by the act of his 
agent? and whether he himſelf appears to have uſed 
due diligence ? The queſtion as to the length of time 
pioper to be allowed for notice muſt depend upon 
dates. It is a diſtinction of reaſonable equity, and 


not of partiality or favour to a particular nation, to 
give rather a more liberal allowance of time for no- 


tice, 
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tice, to perſons i in the ſituation of merchants i in Ane. 
rica, It is not, I think, to be taken merely on a cal- 
culation of the diſtance (a); but with reference alſo 
to the accidents by which the general intercourſe, 


retarded. - 5 


March 1798 there appears to have been a ſecond 
letter of remonſtrance againſt the tardy execution of 
the orders. It might be ſuppoſed by the merchant in 
America, that this remonſtrance would produce the 
effe& of accelerating the ſhipment ; and he might 
expect that the goods were actually in tranſitu. The 


time and the ſhipment was not much more than is 
allowed in caſes of farther . coming from Ame- 
rica, nine months. 

Under all theſe circumſtances it appears, on the 
whole, that there has not been time enough to affect 
the American merchant with . N ; 


— 


* TY r 8 
— 


(a) Foreign courts of juſtice appear to have nid FR: very 
iſe rules for determining queſtions of preſumptive notice. In 
caſes of inſurance made on property at a diſtance, loſt or not Joſt, 
where the legality of the contract depended on the ſuppoſition 
chat no intelligence had been received of any accident, at the time 
when the inſurance was made, they judged by a minute rate of 
travelling. Pour induire par le laps du temps, la notice ou con- 
noifance de la perte ou periclitation, le Conſolato, compte heure 
pour lieue, et le couſtomier d' Amſterdam, lieue et demye pour 
heure, Cleirac, p. 210. 80 in eccleſiaſtical matters in the courts 
at Rome : * Pour Vimpetration des benefices, il eſt reſalu, que les 
nouvelles de ce qui eſt fait, on qui. paſle a Paris peuvent etre ſceues 
2 Reme en ſept jours, diſtant de trois cent lieues lun de Vautre.— 
Mais c'eſt tempore eſtivo et 2 quo viz ſunt faciles, dit du 
Moulin. Ibid. 211. 
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eren after the nn of diſtance, is liable to be 


The firſt nes were ; given in Frelonary, and io 


notification was /in Fune, the interval between that 
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and therefore the only queſtion will be; Whither he 
can be held reſponſible, under theſe circitmitances, 


for the act of his agent in Amſterdam? The rule 


which the Court has already laid down on this point, 
is, that in eaſes of agency of perſons in an enemy 


country, during a blockade, ſomething more than 


the mere ſtri& principle of law is neceſſary in order 


to bind employers by their acts. There muſt be 
time to give the principal an opportunity of coun. 
termanding. I have ſtated my reaſons for thinking 
that there has not been ſufficient time with reſpect to 
this claim, and therefore, I muſt pronounce that the 
claimant is not either in reſpe& to proof of property, 
nor on the ground of the en W 3 
receiving reſtitution, IIS fiss 2% 


In . claim given for Mr. — "OR 


rican, it appeared that the orders under which this 


puted; but the title to reſtitution is impeached on 


ſhipment was made were given in October. 1798 


though there had been a previous order in March 
1798. b | PSII AWE: — — 


Jubpoufr. N 
Sir V. Scott—lIn this caſe the propetty| is not a 


the ground that the claimant muſt have known of 


the notification of blockade at the time of giving 
theſe orders in October 1798; it is argued that as 


the notification muſt have been known in Amerita, i 


| perſon giving ſuch orders afterwards is anſwerable for 


the effect of this improper conduct, as for a breach 


in June 1798. There are two obligations which | 


of the blockade. The public notification was made 


mult 
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muſt preſume fulfilled, unleſs the contrary is ſhewn; 
becauſe-they are obligations ariſing out of the public 
duties of governments, the duty of making immediate 
communication to fogeign ftates, on the part of the 
government impoſing the blockade, and the duty of 


intereſts, that tliey did not uſe the utmoſt diligence for 
that purpoſe: Then, on the ſtrength of theſe two 
preſumptions, I have only to inquire, whether there 


| pedited, had reached America before the date of the 


muſt be inferred from the terms of the letter, which 
mention an intention of ſending ſome Weſt India 
produce to Amfterdam, without any alluſion to the 
blockade. I do not perceive, that there is any expreſ- 
ſion in that letter, which abſolutely fixes on the parties 
a knowledge of the blockade; but it would have been 
more ſatis factory to have: ſeen it averred in the affi- 


and before the orders had actually intervened : con- 
idering the diſpatch with which ſuch important in- 
teligence would be conveyed, all natural probability 
1s ſtrongly on the ſide of the preſumption, that it 
muſt have reached Charleſton before Ofober ; and [ 
do not think the preſumption is rebutted with ſuffi- 
cient elearneſs to induce me to depart from it. If 
the orders were given under a falſe conception of 
law, that the blockade would not affect neutral 
commerce, that will not be a defence. Judging by 
VOL, III. U the 
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S . ©. 
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tranſmitting ſuch communication immediately on the 
part of thoſe public miniſters to whom it is immedi- 
ately made. I cannot ſuppoſe, without very injurious 
imputation upon the perſons entruſted with theſe great 


285 


The 
ADELAIDE. 


— — 


Mayr 12th, 
1801. 


is not reaſon to ſuppoſe that the notification ſo ex- 


orders in October 1798. It is faid that the contrary 


davit, that it was not known in America at that time, 
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the time which had intervened, I am unavoidad]y 
bound to conclude, that the blockade muſt have been 
known at Charlefton at the time of ſending the order 
in Ofober. The ſhipment appears to have been 
. in conſequence of that order, and not under 
the directions of any former correſpondence.—On 
theſe conſiderations, I muſt pronounce Un Property 
bee to condemnation. | 


1 


In another elaim, it appeared thing he orders were 
given on the $th September 1798. 2 855 | 


Court—lt would [ think. be drawing the 15 too 
cloſe, to hold this claim concluded by the time, 
Reſtored, 


In another claim, the date of the orders did not 


appear, but the invoice was dated 25th Noventer, 


tou the bill of lading the zoth November. | 
Court—The orders muſt, I think, have been given 


| fo. long before, as to entitle this claim to the fi- 


vourable confideration of the Court. 
$ 2 Reſtored. 


,, +. WH A 
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THE NOS TRA SIGNORA DE LOS AN GE. , 
I 08, Saxacoss Maſter: N 


Hls was the caſe of a Britiſh ſhip that had been — = 
taken by a French privateer and carried into a Pg ofthe 
dani zaniard in 1795, before before liokiliyes! 
Spaniſh port, and fold to a Spaniard in 1795, e 


Spain was at war with this country. Upon com- ad Spain, ſeized 


ing into the port of Londen in 1596, -before the Lande on 0s. 


breaking out of - Spaxi/h hoſtilities, a warrant had Ar d 
been taken out in the Inſtance Court on the part of — _ 


the former owners, and proceedings had been inſti- former owner; 
the Crown not 


| tuted againſt the ſhip, as not legally converted by a being able to 


condemnation to the Fench captor. As it was a ſhip, en tat it 


had become 


apparently a Spani/þ veſſel, ſeized amongſt others in DIY 


port at the breaking out of hoſtilities, 'an appearance condemnation 


| d ſale f 
had been entered for the Crown. the French cap- 


tor, 


The cauſe now coming on, the King's Advocate 
admitted, that the Crown ſtood in the place of the 
Spaniſh purchaſer ; that the Spaniard would be called 
upon to juſtify his title, by ſhewing there had been 
a legal condemnation ; that this could not be ſhewn 
on the part of the crown; and therefore no oppoſi · 
tion was made to the reſtitution of this ſhip to the 
former owner: 


Uz 


May 15th 
tbos. 


Warrant agalnſt 
proceeds in the 
regiſtry, on the 
rt of material 
men, ſuſtained: 
Prayer for a 
warrant on the 
part of a general 
© ereditor of the 
ſhip, rejeRed. 


Meſſrs. N 38 and Co. of London (a), who had 
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BY THE JOHN; Jaoxzon Mater, 17 q. 


| (Inſtance Court.) 


Tun was the caſe of an Anericun ſhip which had 
been proceeded againſt on the part of the ma- 
riners, on a demand for wages, and ſold under a 


decree of the Court. The wages had been paid out, 


and there remained a ſurplus of about 700 l. in the 


regiſtry of the Court. 


Stoabey now moved the Court on the part of 


2 
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* 1801. 
(a) Appeared perſonally Henry W be of MWalbrool, London, 
merchant, one of the partners in the houſe of trade known by the 
firm of Anley, Birch, and Wright of London, merchants, and made 
oath, that in the year 1798 the American ſhip Jobn, Robert Fack- 


ſon maſter, being in-the river Thames, and chartered on a voyage 


from the port of London to Yenice, with a cargo on freight, 'and 
American ſhips being then expoſed to capture by the Algeriner, and 
alſo by the French, it became expedient that ſhe ſhould be armed 
for her defence, and alſo have on board additional ſtores; that the 


ſaid Robert Fack/on the maſter applied to this deponent's ſaid 


houſe of trade to be furniſhed with ſuch arms and ſtores as he ſtood 


in need of, and they accordingly furniſhed him with ſundry ar- 
ticles as more particularly appears by the account marked A. here- 
unto annexed ; that the ſaid ſhip could not with ſafety and without 
paying a very heavy premium for inſurance, have proceeded to ſea 
on her aforeſaid voyage, without the ſaid ſupply of arms and 
ſtores, and which were ſo furniſhed to the ſaid ſhip on the credit 


of her oreſaid voyage, and on the aſſurance of the ſolvency 4 
| FE 
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ſupplied arms and ſtores to the ſhip on a voyage from 


London to Venice, to be permitted to arreſt the pro- 
ceeds remaining in the regiſtry; - In ſupport of the 


application it was faid, that actions of this nature 
had been formerly very frequent ; ; that although in 
ſome caſes of Britiſb ſhips, prohibitions had been 
granted, on a ſuggeſtion, that the party might ob- 


_ 1 ki 
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John Donaldſon of the city of Philadelphia, merchant, the then 
owner of the ſaid ſhip as the deponent believes; that the faid 
ſhip returned from her ſaid. voyage to the port of London in the 
year 1799, having in the courſe of ſuch voyage met with a French 
privateer, which in conſequence of her being armed as aforeſaid, 


ſhe was enabled to reſiſt for ſome time, but after a ſeyere engage - 


ment, the privateer overpowered and boarded her, but afterwards 
releaſed her without carrying her into port ; that in the month of 
December in the ſaid year 1799, the ſaid Robert Fack/on applied to 
this deponent's ſaid houſe for a further ſupply of ſtores, and with 
which he was furniſhed accordingly, as will 5ppear by the ſaid 
account hereunto annexed ; that repeated applications were made 
by his ſaid houſe of trade to Mr. John Chuter of the Old City 
Chambers, London, agent or broker for the ſhip, and alſo to the 
ſaid Capt, Fack/on, for payment of the ſaid account, but no part 
of the ſame could be obtained from them, or either of them; 
that the crew of the ſaid ſhip, not being able to obtain payment 

of the wages due to them, they cauſed proceedings to be com- 
menced againſt the ſaid ſhip in this Court for the recovery thereof, 
and under ſuch proceedings the ſaid ſhip, and alſo the principal 
part of the arms and ſtores furniſhed for her uſe as aforeſaid, and 
which remained on board, have been ſold, and the proceeds 
thereof brought into the regiſtry of this Court, out of which the 
crew have been paid their wages and coſts; that he hath been 
informed, and believes, that the aforeſaid John Donaldſon, the 
owner of the ſaid ſhip, hath become inſolvent, and the ſaid Capt. 
Jaclſon is ſince dead in America; by reaſon whereof his ſaid 
houſe of trade hath no proſpect of obtaining payment of what is 
ſo due to them, on account of the ſaid ſhip as aforeſaid, unleſs 


v 3 thia 


* 290 


The 
Jour. 


Y 


CASES DETERMINED. IN. THR. , 


tain redreſs in another Court; the objectian did 0 
| apply to foreign ſhips, againſt which the move, a 
have no other remedy, 


' Court—1 think that circumſtance NY create a 
diſtinction; I hall grant the warrant; but as the 


Regiſtrar has informed me, that there is already an 

attachment on the proceeds, on the part of a cre. 

Woe it muſt be underſtood that the money will not 
be paid out till the attachment i is removed. 8 


On the 8th of June this matter came on . 


Court.—1 have had the caſes on this point looked 
up; and I find, that it has continued to be the prac- 


tice of this Court to allow material men to ſug 


againſt remaining proceeds in. the regiſtry, notwith, 


ſtanding that prohibitions have been obtained on 


original ſuits inſtituted by them :—In particular, in 


the year 1763, I find fuch a ſuit was, allowed to be 
proſecuted in the Adventure, Clap. 


Payment 4 


June 2d, 1801.—In this caſe a ſecond warrant bad 
been taken againſt the l proceeds, 4 at the fut 


( 
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this honourable Court ſhall interpoſe its authority, ſo. as to enable 


them to receive the ſame out of the balance of the proceedy 


ariſing from the ſale of the ſaid ſhip now remaining in the re- 
| giltry « of this Court ; and that the account hereunto annexed is a 


true and juſt account, and no part thereof bath been received: by 
this deponent's ſaid houſe of trade, or by any perſon for their 
pſe, but the ſame now remains juſtly and truly due, and owing 


to them. 


of- 
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of a general creditor. of the ſhip, Mr. Chuter, on an 
affidavit (a) ſtating the nature of his demands, for 
money nn by him on ns bc. 


— * _ * 1 14 


| Iidſt June 1801. 
(a) Appeared perſonally Jobn Chuter of Bi iſopegate fireet, Lon- 


din, merchant, and made oath, that ſome time in or about the 
month of September 1798, the American ſhip Jahn arrived here 
from Philadelphia with a cargo, and the ſaid ſhip was, by Robert 
Jaclſon the maſter, put into the hands of the appearer, to collect 
the freights, and do the neceſſary ſhip's buſineſs as agent 3 that 
the ſaid ſhip was then chartered for a voyage to Venice, and the 
outfit and inſurance for the faid voyage were paid and diſburſed 
by the appearer; and the appearer, by order of the ſaid Robert 
Fack/on, alſo inſured the ſhip and freight on a retfi voyage from 
Venice to London, with liberty to load at Zante and Cephalonia, 
and on the ſhip's arrival, made various diſburſements and advances 
on account thereof, amounting in the whole (as wilt appear by 
the account current hereunto annexed, marked A.) to the ſum 
of 5555 L 125. 94. to which was added, by agreement, on a 
ſettlement made with the ſaid Robert Jacliſon, on the 24th day of 
January 1800, the ſum of 400 l. as a guarantee to the appearer 
for having become reſponſible in various actions entered by the 
ſeamen of the ſaid ſhip againſt the maſter for the recovery of their 
wages, leaving a balance in favour of the appearer of the ſum of 
429 J. 175. 94, that the ſaid ſums for which he was reſponſible, 

have ſince been aſcertained and paid by him, in which was in- 

cluded the coſts of the ſeamen in the various actions ſo by them 

brought, and there is now juſtly due and owing to him on a balance 

the ſum of 296 J. 55. 10 d. excluſive of intereſt and commiſſion 

on the ſame, as by reference to the ſaid account current, will more 
fully appear; that John Donaldſon of Philadelt bia, merchant, the 

ſole owner as he was informed, and believes, of the ſaid ſhip, is 
become a bankrupt, and the ſaid Robert Fack/on the maſter is ſince 

dead in America; and that he has no perſon reſponſible to him in 
this country, nor any chance, as he believes, of recovering the 


balance of his. ſaid account, but from the proceeds of the ſaid 
V4 ſhips 


The 
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The. The Gert; on hearing the affidavit read, rejected 
3 the petition ; obſerving, that the account was of too 
| May is, general and unſettled a nature to. entitle the party to 
0 this remedy ; that it was more fit for the Court of 
Chancery ; where theſe croſs demands could alone be 
inveſtigated. —The Court of Admiralty would not at. 
tempt to interfere where the demand itſelf is the ſub- 
Jett of a diſpute, which the powers of a court of equity 

are alone « competent to So... 


Warrant not a frame. 


4 n. ...... — 4 


- 


Mey n6th, © THE BEAVER, Connzs Maſter. 


1801. 


Reſcue from the Tms was a caſe of a Britiſh merchant ſhip, taken 
c 1 . * : . 
pace of the "thn cargo of wine in ſight of the Engliſh coaſt, 


bos confided: by a French privateer ; when all the crew, except the 


pry yoda on maſter and one boy had been taken out: The maſter 


ala e a ſeeing an opportunity roſe upon five Frenchmen that 
giving afiſtance had been put on board, and by cn down 2 
in an ulterior 

part of the voy- 

* 1 not ſuſtain- ä - — — 


— 


ſhip, now remaining in the regiſtry of this Court; and that the 
whole of the ſaid balance is now due and unpaid ; and that he 
paid all the tradeſmen's bills and demands againſt the ſaid ſhip, 
ſave of Meſlrs. Anſley, Birch, and Wright, and Hill and ſon, but- 
chers, who have a demand of about 60 J. to whom he did not 
conſider himſelf reſponſible, they being employed by the ſaid Ro- 
bert Fackſon himſelf ; and this appearer is convinced that the whole 
of the outſtanding demands againſt the ſaid ſhip, excluſive of the 
ſaid Meſſrs. Anfley, Birch, and Wright, and the WE Hill and ſon, 
does not amount to 1004, 


JOHN CHUTER. 
bes 


N - 
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prize maſter, and poſſeſſing himſelf of his piſtols, the 
only fire arms on board, ſucceeded in driving the _ 


reſt of the crew down below, and gained poſſeſſion 
of the veſſel. After he had ſteered a conſiderable 
time towards the Engizſh coaſt, a ſtorm came on, in 


which the veſſel was nearly loſt: a Britiſh frigate 


coming in ſight, the maſter obtained the aſſiſtance of 
twelve men, by whoſe aid he kept poſſeſſion till it 
was thought ſhe muſt inevitably periſh: They then all 
returned to the frigate ; but the ſtorm afterwards 
abating, the maſter requeſted that he might be per- 
mitted to go again to the ſhip to' try if he could not 
fave her; and with the aſſiſtance of a boat's crew 
| from the frigate, he ſucceeded and brought the vor 
ſafe into port. | 


On theſe facts the King's Advocate contended, That 
the veſſel was to be conſidered as a derelict ſaved by 
means of the frigate; and that it was a caſe, in 
which the Court would give altogether, a falvage of 
a molety—one ſixth to the maſter, and two- ſixths 
to the King's ſhip. 

JUDGMENT, n 

Sir V. Scott—This is a caſe of very peculiar merit on 
the part of the original ſalvors, the maſter and the boy, 
by whoſe diſtinguiſhed gallantry the property was reſ- 
cued out of the hands of the enemy. It is impoſſible 
to accede to the repreſentation that has been given on 
the part of the King's ſhip, that the veſſel is to be 
conſidered as a derelid ſaved by their exertions. The 
eſſe] itſelf was never in the ſtate of a dereli&—the 
eye of the maſter was conſtantly upon it; and if I 
may ſo ſay, kept a*poſſeſſion of it for the whole time, 

under 


The 
Beaver. 


— 


I” 
FR. 


Moy rh, 


* * 
, 294 [=> 
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under the /þes ac animus recuperandi.. The -aQual 
recovery is attributable to him; he and the boy were 


Moy 6 6th the only parties, in the firſt ſervice; and his advice, 


the perſon, whoſe ſervice mult ſtand higheſt in the 


ſeconded. by.his example, it was, which operated moſt 
effectually to the final preſervation of the veſſel: 

From the beginning to the end, he is to be conſidered 
as moſt materially active in the whole affair: He is 


eſtimation of the Court; and I do not recollect to 
have ſeen, any caſe of ſalvage in which perſonal merit 
of that ſpecies preſented itſelf more ſtrongly for en. 
couragement and reward. On this part of the caſe 
T ſhall decree at leaſt the uſual ſalvage of a ſixth. 


With reſpe& to the King's ſhip, I cannot admit the 
propriety of the inflamed repreſentation which has 
been offered of their ſervices : It is the duty of every 
King's ſhip, and indeed of every other ſhipy, to give 
aſſiſtance, as well againſt the elements as againſt the: 


enemy. It was properly performed in this inſtance; 


but what was the amount of their exertions? There 
were two acts; —one of ſending ſome men on board, 
on the appearance of the veſſel in- diſtreſs, and the 
other of ſending a cable and anchor with ſome men, 


| when the ſtorm abated; adds uſeful and meritorious, 


but ranking at the beſt but moderately in the ſcale 
of utility and merit. In theſe acts of aſſiſtance there 
was no perſonal danger: To call it a caſe of derelid, 
preſerved by their interpoſition, does not accord with 
any view that I have been uſed to entertain of the legal 
nature of a derelict, or of a falvage ſervice applied to 
property in that ſituation. The value of the pro- 
perty ſaved is about 62 39 J.—1 ſhall give a fixth of 


| that ſum, or 1000 J. to. the maſter and boy, in this 


proportion, 
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proportion, 8504, to the maſter, and 1504. to the 1 The 
boy; who, I obſerve, is deſcribed . as his appren- _* 
tice,” and rather above the condition of a common Id 16th, 
{ea boy without articles: If half as much, or 5004 is 8 
given to the King's ſhip, to be diſtributed amongſt 

the whole number of perſons on board, in the ordi- 

nary proportions ofa prize diſtribution, it is the utmoſt 

that can be allowed, upon the moſt liberal juſtice that 

can be due to their ſervices. The expence of this 
application to the diſcretion of the Court muſt be 

paid by the owners. 


— 


* 
— — — — ñ—U).—G 
b 
- 
on 


THE NEUTRALITET, Buznine Maſter. te. 


H15 was a caſe of a Daniſh ſhip taken with a cargo A caſe of con- 
of tar on a voyage from Archangel to Dordrecht. "the tp 3 
The ſhip had been a Dutch veſſel, and was afferted to eden. 
have been purchaſed by Mr. Schultz of Altona. She then 
went from Holland to Altona, and was from thence 
ſent on to Archangel, to carry a cargo to Dordrech, 


under a charter party made by the aſſerted owner. 


JupcMtNT. 


Sir W. Scott—The modern rule of the law, of na- 
tions is, certainly, that the ſhip ſhall not be ſubject 
to condemnation for carrying contraband articles. 
The ancient practice was otherwiſe, and it cannot be 
denied, that it was perfectly defenſible on every 
principle of juſtice. If to ſupply the enemy with 
ſuch articles is a noxious act with reſpect to the 

owner 


| 96 OO CASES DETERMINED IN THE 


NeuraALITer. owner ' of the cargo, the vehicle which i is inſtrumen, 
Ow tal in effecting that illegal purpoſe cannot be inno. 
180. cent. The policy of modern times has however in. 
troduced a relaxation on this point; and the general 
rule now is, that the veſſel does not become confiſ. 

cable for that act: But this rule is liable to excep- 

tions: — Where a ſhip belongs to the owner of the 

cargo, or where the ſhip is going on ſuch ſervice, 

under a falſe deſtination or falſe papers; theſe cir. 
cumſtances of aggravation have been held to conſt- 

tute excepted caſes out of the modern rule, and to 

continue them under the ancient one. The circum. 

ſtances of the preſent. caſe compoſe a caſe of excep· 

tion alſo ; for it is a caſe of ſingular miſconduR on 

the part of the aſſerted ſhip owners. They are ſub. 

jects of Denmark, and as ſuch are under the peculiar 
obligations of a treaty not to carry goods of this na- 

Le ture for the uſe of the enemies of Great Britain. 
le, Lords, 15h A reference has been made to ancient caſes of Dan. 
July 1745) 7'9 ick ſhips, which were reſtored, though taken carrying 


Aug. 1746; the 
Swart Kat, maſts to Cadiz. The particulars of thoſe caſes are not 


Dec. 1751 very exactly ſtated ; but they were clearly the caſes of 
- proprietors exporting the produce of their own terri- 
tory or of neighbouring parts, without: the breach of 
any obligation but ſuch as the general law of nations 
impoſed. In this inſtance the ſhip was freighted at Altr 
na, to go to Archangel, for the purpoſe of carrying a 
cargo of tar to Holland, which is a commerce exprelsly 
prohibited by the Daniſh treaty. Tar is an article 
which a Daniſh ſhip cannot lawfully carry ta an enemy's 
port, even when it is the produce and manufaQure 
of Denmark. This ſhip goes to a foreign port, to effec 
that which ſhe is prohibited from doing, even for the 
produce 


produce of her own country: in this reſpect, throw- e 
ing off the character of a Daniſh ſhip by violating the . 
treaties of her country; and all this is done, with the Afay r6th, 
full privity of the aſſerted owner, who is the perſon went 
entering into the charter party. In ſuch a caſe. as 

the preſent, the known ground on which the relax. 

tion was introduced, the ſuppoſition that freights of 

noxious or doubtful articles might be taken, without 

the perſonal knowledge of the owner entirely fails ; 

and the active guilt of the parties is aggravated by - 

the circumſtances, of its being a criminal traffick in 

foreign commodities, and in breach of explicit and 

ſpecial obligations. The confiſcation of a ſhip ſo en- 

; gaged, will leave the general rule {till untouched, that 

the carriage of contraband works a forfeiture, of 

freight and expences, but not of the ſhip. h 


Ship condemned. 


— — 


1301. 


THE OCEAN, PaRKER Maſter. . | May r6thy 


His was a queſtion ariſing on the blockade af * — —. 


Amſterdam, reſpecting a cargo ſhipped for Ame- violated by an 


order from 


rica lt Rotterdam. It appeared that the perſons or- America, , for 


dering the ſhipment, had ordered it of their agents at 9 2 


Amſterdam, as a ſhipment to be made there, ſubſequent, — — 


to the date of the blockade of that place, but previous Þcen made a: 


to the blockade of the ports of Holland. It was argued The — 


. * . « . : Carria fth 
that in the intention of the claimants it was to be an armwcics from © 


exportation actually from Amſterdam, and that in — 2 
effect, the trade was the ſame, as the goods were or- in the ſcope 


and opc ration of 


dered the blockade : 
/ Reſtitution, 
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dered and put thafed at Amſterdam, aud were ts de 


5 conſidered as part of 25 commerce of "that place, 


Joubemtwt. 7 #5 CERT 
Sir JF. Scott—T am itfelined to conſider this matter 


favourably, as an exportation from Rotterdam only, 


the place in which the cargo becomes firſt connected 
with the ſhip. In what courſe it had travelled before 
that time, whether from Amſterdam at all, and if 
from Anſterdam, whether by land carriage or by one 


of theit inland navigations, Rotterdam being the pon 


of actual ſhipment, I do not think it material to in- 
quire. On this view of the caſe it would be a fittle 


too rigorous to ſay, that an order for a ſhipmetit to 
be made at Amſterdam, ſhould be conſtrued to attach 


on the owner, although not carried into effect. It 


has been ſaid from the letter of the correſpondent at 
Amſterdam, that the agents there had informed their 
correſpondents in America, that the blockade was not 
intended to prevent exportation: The repreſentation 


of the enemy ſhipper could not have availed to exo- 


nerate the neutral merchant, if otherwiſe liable— 
Were this to be allowed, it would be in the power of 
the enemy to put an end to the blockade as ſoon as 
he pleaſed. If the general law is, that egreſs 26 well 


28 ingreſs i is prohibited by blockade, the neutral mer- 


chant is bound to know it; and if he entettains atiy 
doubt, he muſt ſatisfy himſelf by applying to the 
country impoſing the blockade, and not to the party 

who has an intereſt in breaking it. 
It happens in this caſe, that the inen dl expor- 
tation did not take place. The only criminal act, if 
1 ap, 
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any, muſt have been the conveyance from Amſterdam 
to Rotterdam. It would be a little too much to ſay, 
that by that previous act, the goods ſhipped at Rotter- 
dam are affected. The legal conſequences of a 
blockade muſt depend on the means of blockade; 
and on the actual or poſſible application of the block- 
ading force. On the land fide Amferdam neither 
was or could be affected by a blockading naval force. 
It could be applied only externally. The internal 
communications of the country were out of its-reach, 
and in no way ſubje& to its operation. If the ex- 
portation of goods from Rotterdam was at this time 
permitted, it could in no degree | be vitiated by a 
previous inland tranſmiſſion of them from the city 
of Amſterdam. Reſtored. | 


So alſo in the Stert, Johnſon, Aug. 4, 1801, the fame priticipte 
was applied to goods appearing to have been ordered at Am/ter- 
dam, on the part of neutral merchants, with an original purpoſe of 
ſending them on to London, but ſent according to the directions, 
in the firſt inſtance, from Amferdam by an inland canal OED 


to Eulden, and thence ſhipped for London, — Reſtored. ' 


. 
— ——————————_—__ — 
. 
% 
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THE ATLAS, KIuBELI. Maſter. 
Hls was a cafe of an American ſhip and > of 
tobacco, claimed for merchants iti America. The 
cargo had been ſent originally from America to Vigo, or 
a market, conſigned td the maſter for ſale ;—at Vigo 
it was ſold to the adminiſtration of the revenue of 
tobacco, under à contraft of the maſter to deliver it 
at Seville, at his own riſk and there to. receive pay- 
ment. The ſhip was taken in the voyage from Vigo 
to Seville, 

For 


Alay 21ſt, 
1801. 
Contracts of 
purchaſe effected 
on the part of 
the belligerent, 
but left executery 
as to payment 
and contingent, 
on a delivery at | 
an ulterior port, 
at the riſk of 


the neutral mer- 


chant, not al- 
lowed in time of 
war: Goods 
ſailing under 
ſuch a contract, 


and taken in 


tranſitu, held to 
be the abſolute 
property of the 
enemy: Ca- 
derned, 


captain with a letter to the mayor of the place. 


CASES DBTERMINED IN. THE 
For the captors the King's Advocate and. Ae 


contended - That this caſe was decided 2 the Salh (a), 
| Gm". 


On 


; by bu * — 


het LENY 


8 


(a) The Sally, Griffiths, was a caſe of a cargo of cory 


ſhipped March 1793 by Steward and Plunlet of Baltimore, 
oſtenſibly for the account and riſk of Conyngham, Neſbit, and Co. 


of Philadelphia, and conſigned to them or their aſſigns By an 


endorſement on 'the bill of lading, it was further agreed that 
the ſhip ſhould proceed to Havre de Grace, and there wait ſuch 
time as might be neceſſary, the orders of the confignte of the (aig 
cargo (the mayor of Havre), either to deliver the ſame at the port 


of Havre, or proceed therewith to any one port without the M-- 


diterranean, on freight at the rate of 5 f. per barrel on delivery at 
Havre, and 58. 64. at a ſecond port; the freight to be ſettled by 
the ſhippers in America according to agreement. | 


Amongſt the papers was a concealed letter from Jean Ternant, 


| the miniſter of the French Republic to the United States, in which 
he informs the miniſter of foreign affairs in France, The houſe 


of Conyngham and Co. already known to the miniſters, by their 


former operations for France, is charged by me to procure without 
delay, a conſignment of 22000 buſhels of wheat, 8000 barrels of 


fine flour, 900 barrels of ſalted beef from New England, The 
conditions ſtipulated are the ſame as thoſe of the contract of 2d 
November 1792 with the American citizens Swan and Co. for a 
like ſupply to be made to the Antilles, namely that the grain, flour, 


and beef are to be paid at the current price of the markets at the | 
time of their being ſhipped ; that the freights ſhall be at the loweſt 


courſe in the ports; that an inſurance ſhould be on the whole; 
and that a commiſſion of five per cent. ſhall be allowed for all the 
merchants' expences and fees. Tt has been moreover agreed, 
conſidering the actual reports of war, that the whole ſhall be ſent 
as American property to Havre and to Nantes, with power to our 
government of ſending the ſhips to other ports conditional on the 
uſual freight. As you have not ſignified to me to, whom theſe 
cargoes ought to be delivered in our ports, I ſhall provide each 
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On the part gf. the claimant, Arnold and Robinſon— , The 


r 


argued, that this caſe, was materially diſtinguiſhable 2 


** 


1 * 
el 


8 —_— 3 r 1— 1 pe Fs wat A 4 > ſes ” 
LA 


— 


There was alſo à letter from F.-7irnant to the mayor of the 
municipality of Havre. Our government having ordered me to 
ſend ſupplies of proviſions to your port, I inform you that the 
bearer of this, commanding the American ſhip the Sally, is laden 
with a cargo of wheat, of which he will deliver you thi bill of 
lading. “ 

To the 12th and 20th interrogatories the maſter depoſed, 6 that 
be believes, the flour was the property of the French government, 
and on being unladen, would have immediately become the other of 


the French government,” , Y | 4. 


In the argument it was o infiſted, on the part of the claimants, that 

the cargo vas to be conſidered as the property of the American 

merchants ; that it had been ordered of them, to be ſupplied and 

delivered at a certain place; and that under the general principle 

of law, property, was not conſidered to be diveſted between the 

vendor and vendee till actual delivery. It was contended, that see v. Preſcot, 

ile contract remained ergrutery till the completion by deęli- 4 
very in Europe 3 that the payment was contingent on the com- ard Maſon, f 

pletion, of the contract in this form, and that no money bad paſl- — — > 

ed, nor any compenſation or agreement bad i tervened to produce Beal, 3 T. Rep. 

an abſolute converſion of the. property; an * it was prayed that * m 

the Court would admit farther. proof to aſcertain. flat circum- 

ſtance, 


On the part of the captors it was teplied, that the general rule 
of law ſubſiſting between vendor and vendee in a commercial tranſ- 
ation, referring only to the contracting parties, and got. affecting 
the rights of third perſons, could not apply to contracts made in 
time of war, or in contemplation of war, where the rights of a 
belligerent nation. intervened ; that the effect of ſuch a contract 
a5 the preſent, would be to protect the trade of the contracting 
belligerent. from his enemy; and that if it could be allowed, it 
would put an gad to all capture. It us, ſaid to be a known 
vol. 117, * Prineiple 
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Arras. 
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The - ; 


May 2 iſt, 
1801. 
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Hm the caſe relied on, inaſmuch: as the contre! in 
the Sally, Griffiths, was avowedly made on the part 
of the neutral merchant, for the * of Protett 


"SUIS | ing 
| 
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7 principle of the prize court, that 1 property wut be — 


to be neutral at all periods from the time of ſhipment, without 
intermiſſion, to the arrival and ſubſequent. fale in the port of 
the enemy; that the twelfth and twentieth interrogatories were 


- Framed with this view to inquire, © whether onſ its arrival, &c. it 
„ ſhall and. will belong to the ſame owner and no other, &c.” and 
a reference was made to the caſe of the Charles Havernerſwerth 


in 1741, in which the form of atteſtation was directed to be pre- 
pared by the whole bar, and was eſtabliſhed in the preſent form 


' = aſcertain the property at the ſeveral periods of ſhipment, 
and arrival in the enemy's ports,—in caſes where affidavits were 


to be received to ſupply the. defects of the * evidence, in 


ue place of plea and probt. f 


his papers, the maſter depoſes, ! that on arrival the goods would 
become the property of the French government,” and all the con- 
' cealed papers ſtrongly ſupport him in this teſtimony : The 
' evidentia rei is too ſtrong to admit farther proof. Suppoſing 
"that it was to become the property of the enemy on delivery 
capture is conſidered as delivery: The captors, by the right 
of war, ſland in the place of the enemy, and are entitled to 1 


The Court ſaid—Tt has always been the rule of th prize vis 


that property going to be delivered in the enemy's country, and 
under a contract to become the property of the enemy immediately 
on arrival, if taken in tranfitu, i is to be conſidered as enemies pro- 


perty. When the contract is made in time of peace or without 


any contemplation of a war, no ſuch rule exiſts: But in a caſe 
like the preſent, where the form of the contract was framed di. 


recti y for the purpoſe of obviating the danger apprehended from ap- 


ppaching hoſtilities, it is a rule which unavoidably muſt take place. 


The bill of lading expreſſes account and riſk of the American mer. 
chants ; but papers alone make no proof, unleſs ſupported by the 
depoſitions of the maſter. Inſtead of ſupporting the contents of 


condemnation 


—B—w ” 


„ uy > wo * 
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ing the cargo from capture during the whole voyage 


from America to France ;—that in this inſtance the 


articles came acrofs the Atlantic without a view to 
any ſpecific engagement ; that the agreement entered 
into at Vigo for a delivery at Seville, at the riſk of 
the maſter, was a fortuitous circumſtance, ariſing 
out of the ſtate of the Spaniſh market, and entirely 
exonerating the proprietors from the imputation of en- 
gaging in an unneutral tranſaction: that on the part 


of the maſter it could not be taken in any other light, 


than as if he, on receiving information of a better mar- 
ket at Seville, had ſhaped his courſe there in the firſt 


inſtance, as he had the power of doing in an earlier 


ſtage of his voyage. 


Court—I do not ſee how this caſe can be diſtin- 
gviſhed from the caſe cited before the Lords: I think 
I am bound to pronounde this cargo liable to condem- 


nation, on the ground, that it is taken whilſt going to 


an enemy's port, to be delivered there to an enemy, 
and to be paid for by him, having actually become his 
property, under an engagement to that effect, entered 


into by the perſon who is the appointed agent for 


the management of the cargo. It came from Ame- 
rica as American property, but it was ſold at Vigo to 
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condemnation of goods paſſing under ſuch a contract, as of enemy 
property. On every principle on which Prize Courts can proceed, 
this cargo mult be coukdered as enemy's property. 


f cl 
Lords Dee. 12, 1795. 


Earl of Mansfield. 


Sir R. P. Arden, Maſter of the Rolls. 
Sir . Whine. ; 


x 2 the 


x 1 "The . 
: ATLAS. 
—_ 


_ Aya he - 


be conſidered in no other 22 _ as the: pipe 


authority, the following aſſertion: * On fait au reſte, a Vegaid 


principe ſtable au milieu de ces irregularitẽs:? p. 58.— 80 long back 


Coeks biraRNED 1X . 


2 Spaniſh government, and went from thenee ib 
Seville as Sponiſh property ;' the contract under which 
1 went was abſolite' and deſtaſible':” The goods can 


of an enemy. 


Cargo condemned.—Ship WP hs Hg re- 
Fuſed (2), as ON a a vOFage in the nes... 8 of the 


cnemy. 
| . 4 x, © a ; 1 43. / : 
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| (s)" With relpect to the oeyeral praQice of the Brig Prins Courts 
* giving, or withholding, freight to neutral ſhips, Mr. Schlige 
bas thought bimſelf juſtified in publiſhing, without Rating tis 


de cette pretendue loi fundamentale et invariable qu' invoquent 
les Anglois [the Conſolato del Mare], qu'ils ne daignent pas 

% conformer dans les cas mème on ils Ia font valoir, puis 
qu'ils ne payent jamais au proprietaires des raifſeaux neutres, le 
fret que leur ſeroit du ſclon cette loi. Comment appercevoir bn 


as the year 1640, it is aſſerted on the authority of Sir H. Martin, who 
was an eminent practitioner and afterwards Judge of the Court of 
Admiralty, that it bad never been the practice to condemn neutral 
ſhips for having enemy's goods on board, but the freight of the enemy's 
goods condemned was always paid. Sydn. St. Papers,v.2. p. 662. 
the year 1704, in the Court Books of the Admiralty thete is the 
: caſe of the Pearl, Themſon, in which a queſtion was raiſed on this 
point, though the particular circumſtances en which the demand 
was reſiſted, does not appear. In the reſult, freight was de- 
creed to the ſhip, reſtored on a claim of Mr. Eliaſen, a Danjb 
merchant, although the cargo claimed for Bim alſo was con- 
demned. In the year 1753, in the celebrated anſwer, to the 
Pruſſian memorial, it is aſſerted that in the caſe of ſhips reſtore, 
freight was paid for ſuch of the goods as manifeſtly belonged 
to the enemy, and were condemned; and amongſt the liſt of 
Pruſſian caſes referred to, there is a claſs deſcribed, * Ships re 
| Rored with freight according to the bills of lading for ſuch goods 


which were found to be the property of — and bile 


* 
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THE EDWARD & MARY, TiLey Maſter. | E ; 


Tu was a Cale of ſalvage on recapture of a Britiſh Salrags «n 2 
merchantman, which had ſeparated from her the general ma- 


convoy during a ſtorm, and had been brought to by — Taka 
2 French lugger which came up and told the maſter — —— 
to ſtay by her till the ſtorm moderated, when they ſtance tht the 


recaptured veſſel 


would ſend a boat on board. The lugger continued 222 bing 
alongſide, ſometimes a-head, and ſometimes a-ſtern, we — 
and ſometimes to wind ward, for three or four hours. 
A Britiſh frigate, the Arethuſa, coming in ſight, 
chaſed the lugger and captured her : During which 
time the Edward made her eſcape, rejoined the con- 
voy and came into Pool; where her papers were ſome 
time afterwards demanded of her, by the agent of the 
drethuſa, for the purpoſe of inſtituting prize procted- 
ings. 
On the part of the E dward, Swabey and Sewell con- 
tended—That to conſtitute a caſe of recapture, it 


a. — . 


— — 
„ e — 


a3 prize.” Conformable to the ancient principle of the Conſelato, 
and theſe precedents, has been the invariable practice of the 
Britiſh Court of Admiralty during the lait and the preſent war 
unleſs in caſes where ſome eircumſlanee of mala fides occurs; or 
where the ſhip is adjudged to have drawn on herſelf the loſs of 
freight—as a penalty for ſome act, which though a departure 
trom pure neutral conduct, has not, according to the practice of 
the laws of nations, made her liable to condemnation. 

A time perhaps may come when the Engiiſb reader, at leaſt, be- 
coming more familiar with th: principles of the law of prize, 
and its hiſtorical conſiſtency, as it is adminiſtered in the High 
Court of Admiralty of this kingdom, will be better able to appre- 
cate the accuracy of ſuch works as that of Mr. Schlegel, which 
has occaſioned the Reader the trouble of this Note. 

R 3 Was 
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— CASES DETERMINED IN THE 


The Was eſſentially neceſſary there ſhould be an ach 
bre. * capture, or taking poſſeſſion by the.enemy ; that no 
ſuch thing happened in this caſe. That the facts of 
1 * this caſe did not make it a caſe of recapture within 

2: - the meaning of the words of the prize act, and the 
caſes of the Jobn and the Exeter were relied on a 
ſimilar inſtances in which the Court refuſed to o giv 


falvage. 


- JopomenT. | | 


Sir V. Scott—T entertain a different view of the 
caſes | that have been cited as caſes in point. They 
were the caſes of two colliers, that were from the 
firſt incapable of making any reſiſtance : one was 
taken ; the other appearing in ſight drew off the at. 
tention of the enemy, and, during the chace the 
' French ſhip blew up. There was not even the merit 
of intention in that caſe :—Every thing that was done 
was the mere effect of an independent caſyalty; 
There was nothing on which any plea of merit could 
be conſtructed. The preſent caſe is of a very dil. 
ferent caſt : for in this caſe the Arethuſa came yi 
for the very purpoſe of taking this French captor, it 
he is to be ſo conſidered, and actually took him; and 
it is owing to this act of the Arethuſa that this ved 
was reſcued from his graſp. The maſter, I muſt ob- 
ſerve, has given an improper depoſition, and very ill 
according with the entries in his log - book: By that 
it appears that the French veſſel brought him to, and 
declared herſelf a French privater, and ordered him 
to lie to; but owing to the boiſterous ſtate of the wea- 
ther, the did not ſend a man on board. I can by no 


means greg to what has been advanced 1 in gy 
af 
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| that it was on this account no. capture. The ſending - * 
of a prize maſter on board is a very natural overt Foray & 
act of poſſeſſion, but by no means effential to conſti - 
tute a capture. —lf the merchantman was obliged to . 
le to and obey the direction of the French lugger, 
ind await her farther orders, ſhe was completely 
under the dominion of the enemy; there was no 
ability to reſiſt, and no proſpe& of eſcape. The 
Frenchman, who has been examined, appears to 
have given the true account: He ſays, —“ that 
he underſtood it to be a capture.” There have 
been many inſtances of capture where no men has 
been put on board, as in ſhips driven on ſhore or into 
port. I remember particularly a famous caſe of a 
ſmall Britiſh veſſel armed with two ſwivels, which 
took a French privateer row-boat from Dunkirk that 
had attacked her; the Britiſh veſſel having only 
three men on board, and no arms but the ſwivels, 
was afraid to board the row-boat, which was 
full of men armed with muſquets and cutlaſſes; but 
by the terror of her ſwivels ſhe compelled their ſub- 
miſhon, and obliged them to go into the port of 
fend, then the port of an ally, ſhe 5 them 
all the way at a proper diſtance. 
The only queſtion will be, whether it is a caſe of 
lalvage under the act of rarlltment, on another 
ground, viz. that the veſſel never came into the actual 
and bodily poſſeſſion of the recaptor— rather incline 
to think jt is not. The terms of the act of parlia- 
ment (a), if at any time afterwards ſurpriſed and (+) 2 
retaken by any of his Majeſty's ſhips of war, &c.“ * 
ſeem to point to a caſe attended with the circum- 
ſtance of an actual poſſeſſion taken, But if it is not 


ð 4 a caſe 


Eat“ eile of filbage under the generdl furl lw, aq; 
_— - ſhall give the ſame reward bane __ dern ale, 
"ab alk of patliarticnit; 33 . e 
| Oe cg r ee, 
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1 
= A Ten, was a caſe of ſalvage on recapture i k Bridih 


veſſel cut out 


from under a 
Freneh battery : 


Diſtinct ions to 
take jt out of 
the act of par- 


Jiameat for the 


purpoſe of in- 


creaſing the ſal» 


vage, over- 
ruled; An 
eighih giyen. 


2 eib cf recapture under thb att. ĩt ib howewer Ain, 


the prize act referred only to recaptures at ſea, that 


try of the enemy, was not under the limitation of 
the act, as to the amount of falvage, and that the 


chene Wers TY 


prize ſhip, that had been cut out from under 
a battery on the French coaſt, by his Majeſty's ſhip 
of war the Trent, Sir Edward Hamilton commander, 


The King's Advocate and Sewell contended—That 


this caſe being a recovery out of the port and-coun- 


Court would be induced to give a greater proportion 
than one fixth, as a reward for the ſpirited and gal. 
lant exertions of the recaptors. It was ſaid further 
that there had been a reſiſtance made, which was to 
be taken as equivalent to a fitting out for war; in 
which caſe the recaptor would be entitled to the 
whole benefit, 


On the other fide, S Fwabey—lf i it can be 15 that 
it was fitted out for war, it would be condemnable 
as prize undoubtedly ; but that muſt be ſhiewn in a 
more ſpecific manner. The words of the act as to 


Fecapture are general, and not particularly . 


ron oO OF ADWIRALTY: 


| to: the! open ſeal; tliougt this particular recapture 


1 have been made on the. er _ and in a 


— — — 
Sir N. Scott. — The act of parliament is certainly 
drawn with no overflowing liberality towards recap- 


tors. It is within my Merlin, that in the framing 


of the act it was thought fit that a greater reward 
ſhould be held out to recaptors, as an encouragement 
to exertions of that nature; but other opinions prevail- 


ed, and the legiſlature contented itſelf with the regula- 


tions as they now ſtand: There may, however, be 
caſes not within the act, in which the Court would 


be left to exerciſe its own judgment and diſeretion 


under the general maritime law. 
The uh will be, whether this cats U is within 
the act—and if fo, whether there are any expreſſions 


in the act which can be ſaid to diſtinguiſh different 


exertions of gallantry in the ſervice of the recap- 
ture: It is, I think, admitted, that the act acknow- 
ledges no ſuch diſtinctions; all recaptures within 
it are put on the ſame footing of merit and reward; 

therefore all that is ſaid on the peculiar gallantry of 
the ſervice performed, is foreign to any ſingularly fa- 
vourable application of this act, which has provided 
but one meaſure for all caſes without reference to cir- 


cumſtances.—Still leſs can it be admitted to have the 


elfect of taking ſuch a caſe out of its reach. 

lt is however ſaid, that the locality of the capture is 
ſufficient to conſtitute it an excepted caſe, becauſe the 
capture was made, not upon the high ſeas, but in 
the very port of the enemy. If the terms of the act 


enabled the Court to admit this — afſuredly 
it 
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hs it would not be ſorry to adopt. it. 1. is not unte 
2 ſonable, becauſe the riſque encountered is manifeſtly 
Ter au, greater, But 1 find no ſufficient ground -in-theſe 
terms for ſo doing: The act expreſſes itſelf very 
generally, „ retaken or ſurpriſed (a), without a 
| limitation to the high ſeas or otherwiſe ;. and per- 
haps the laſt word ſurpriſed,” if it is to haye any 
diſtin& meaning, may have a meaning pointing to 
a Caſe of this very nature: But if it has not, ſtill 
I fee nothing that authoriſes any diſtindtion ariſing 
from the place of recapture; and 1 fear 'that the 
meer policy of diſtinguiſhing ſuch caſes will not jul, 
tify me in aſſuming it as a ground of deciſion, if 
the legiſlature has not thought fit in any manner to 
acknowledge it. The Court is bound to F 
tor the uſual falvage, 


One eighth ſalvage given, 


SIS FS I 9 8 7 * * 


(a) Ar. 42. If any ſhip, or veſſel, or boat taken as prize, or any 
goods therein, belonging to his Majeſty's ſubjeAs which were be- 
fore #aken or ſurpriſed by any of his Majeſty's enemies, and at any 
time afterwards again ſurpriſed and reialen by any of his Majeſly's 
ſhips of war, or any privateer, or other ſhip, veſſel, or boat under 
his Majeſty's protection and obedience, & c. &c, they ſhall be 
reſtored to the former owner on ſalvage of one-eighth to king's 
ſhips, and one · ſixth to privatcers, and other ſhips, veſſels, and 
boats, Ke. &c. 
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THE FORSIGHEID; Wacom? Maſter, a der ve 
| | Fans . 
Tous was a caſe en the admiſſion ofi29-allegatidn. N 
of joint capture on the part of Admiral Dickſon's Allegation of _ 
fleet, claiming to ſhare in a capture made by the 3 


Capture out of 


Director and ſome other ſhips, belonging to the ſame bt: AA 
fleet, but ſent to cruize at a certain diſtance by orders wier alete 
from the Admiral, with particular directions not te en Parücular 


ſervice, with or- | 


te out of fight. It was alleged that the diſtance of de. ant to bs 
the place of capture was not. above eight or nine miles Aegan ad- 
from the fleet; but that owing to a fog or hazineſs _ 

that came on, they were not in ſight of the actual 


captors at the time of the capture, 


For the actual captor, the King's Advocate and Ar- 
nod — To entitle perſons to ſhare as joint captors, 
there muſt be ſome aſſiſtance, either actual or con- 
ſtructive. No inſtance can be produced in which 
the Court has pronounced for a joint captor, 
who never ſaw the captured ſhip, nor was ever 
within the knowledge or contemplation of the per- 
ſons captured. The firſt three articles of the al- 
legation ſtate, that the ſeveral parties in this caſe 
were parts of a fleet employed under the orders 
of the Lords of the Admiralty to keep up the block- 
ade of Holland; that the ſhips, which were the 
actual captors, were detached by Admiral Dicbſon to 
cruize nearer ſhore. The fourth article ſtates the 
circumſtances of this capture That the ſhips ſo 
ſent nearer to the ſhore cruized from day light till 
bal paſt five o'clock in the morning in fight of the 
fleet, 


The 


| Forzrenur. ſoon afterwards out of ſight until half paſt nine, by 
* 2 reaſon. of; an: intervening 


W 


605 The Mars, 


vide ſupra, vol. 


| 2, P · 22. 


capture co · operating with the ſaid det 
the general purpoſes of the blockade.“ 


CASES DETERMINED:IND r 
Pr at t the diſtance of about five. miles, * were 


hazineſs ; that between the 
hours of five and nine, the detached ſhips met with 


and: detained the veſſels. in queſtion; and that at. that 


time the fleet were not at greater diſtance than ten 


or twelve miles, and were ſufficiently near to have 
heard the report of the guns, had any reſiſtance been 
made; and were in a ſituation to have imm 
Joined in battle; and were at the time of the ſaid 


Theſe circumſtances are inſufficient Tbe N 
muſt maintain one of theſe two grounds, either that 
there was a particular and continued affociation and co. 
operation; or that there was an intervening hazineſs, 
which came on and partially obſtructed the view, 


after the prize in queſtion had appeared in ſight ;— 


In the latter inſtance, perhaps, a temporary and ac- 
cidental interception of fight might not fruſtrate the 
operation of a conſtructive aſſiſtance previouſty effect 
ed. The affociation, which is ſtated in this allegation, 


is not of a nature that can fupply the defect of fight 


and ſuſtain a claim of joint capture: A detachment 
had been made, and not on any joint fervice, as 2 
detachment to chaſe, or to effect ſome common pur- 
poſe, after fight, and before the ſurrender. In all other 
caſes detached ſhips (a) have been conſidered as taking 
for themfelves, and not for the common intereſt of 
others, aſſociated perhaps in a general ſenſe, but 
not co-operating in the actual capture. —But other 
circumſtances are thrown in: It is alleged, that the 
diſtance was not more than ten or cleven miles, rus 


ar, 
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chat light was prevented only by the intervention of a — 
fog,—That might, perhaps, operate in a caſe of joint 

chaſing; a neck of land interpoſing, or darkneſs, or 7. 2 

bazineſs, might not then exclude the party from mar- 

ing, who had till that moment been engaged in the 

chaſe; and for this reaſon that his ſituation might 

till 'be within the knowledge of the enemy, and 

might operate to his intimidation; and ſo it was 

hecided by the judgment of the Lords leſt war in 

the caſe of a Briſtol privateer (a). But no ſuch con- The Aiaraught, 

ſequence can have ariſen" from the ſituation of the Nach 1783. 

fleet in the preſent caſe; it was a detachment made 

long before the enemy appeared in ſight; and it is 

not alleged that the fleet now ſetting up a claim of 

joint capture, had ever been in the contemplation of 

the captured ſſip: on theſe grounds 8 cannot be 

entitled to ſhare. 


For the allegation, 1 and Swabey—This is 2 
caſe of very conſiderable importance to the navy, 
and to the public, in reſpect to ſervices ſimilar to 
that on which the preſent queſtion aroſe. The prin- 
cipal article of our allegation exhibits a caſe: very 
different from caſes of detachment, or general aſſoeia- 
tion, The actual captors were not detached from 
| the body of the fleet, but ſent to cruize as an ad- 
vanced guard, to a certain point, with particular di- 
rections, to watch the ſignals of the fleet; and never 
be out of fight.” In the courſe: of that ſervice,” the 
2 ſhips 


— = 


— — 1 


(a) A As a refererice is frequently made to this caſe, on account 
of the particular circumſtances attending it; the principal facts of 
the caſe will be found abſtracted in the Appendix, with the de- 
termination of the Court of Appeal. 
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| accidental hazineſs which came on. If the capturin 
chips had been out of ſight, otherwiſe than in conſe- 
quence of this accident, they would have been in 


to have been detached. This is a, very different caſe 


— 
— 
* 


. CASES: DETERMINED. IN THE; 


ſhips fo ſent to 5 certain diſtanes only from the fleet, 
on the look-qut, met with five veſſels, of which the 


whole fleet had before received intelligence, though 


at that time they were not within ſight, owing to an 


contravention of the orders by which they are ſaid 


from that of a fleet at ſea, from which detachments 


may be ſent to any. diſtance, on ſervices/ wholly un- 


ſels, for which the whole fleet were looking; and 
made by ſhips, which remained at the time an efficient 


connected with the particular operation of the whole 
fleet: The general effect of annoying the enemy 
may be performed: by ſeparate detached cruizers, 


which, though joined in the common purpoſe, may 


be entirely diffin&-and unconneRed in their particy- 
lar operations ;—ſuch detachments, therefore, are as 
different as poſſible from the preſent caſe; of which, 
the main circumſtanee is; that it. is a capture of yel- 


part of the whole fleet, with expreſs orders not to 
be out of fight. The caſe of the Mars alſo, to which 
a reference has been made, was of a very different de- 
ſcription : In that caſe three ſhips thought proper to 
join in a common adventure, taking diſtant ſtations 


for the purpoſe of making the capture more ſecure. - 


They were not united by any public authority; and 


they had taken their ſtation out of ſight, and at ſuch 


diſtance, as to have retained no power of co-operating 


together in any engagement: There is no reſemblance 


between that and the preſent caſe ; neither is there 


ny Cale imer to the preſent to be found.—The 
| eſtabliſhmen 


-- 


 HIGH/ COURT" OF: ADMIRALTY. 
{ eſtabliſhment of ſuch a precedent” avis contended for, 
on the other fide, might be of the moſt diſaſtrous 


conſequence to the public ſervice;z' if commanders 
could be influenced by private views to conſult their 
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own advantage before the public intereſts ; and if 


they ſhould be taught to conſider detachments of 


this nature, however ſerviceable, as ſo.many ſacrifices 


of the ſhare that might accrue to their fleet; as long 
2s there was any chance, though more uncertain, of 
eſſecting the fame object by the whole fleet. It is 
bighly important, on theſe grounds, that the queſ- 
tion ſhould be brought forward, for the purpoſe. of re- 
ceiving the en of the * as 5 as poſ- 
ſible. 


JodouzNT:: 


Sir N. Scott—This is undo ey a convenient 
method of taking the opinion of the Court on facts 
ſtated and admitted in the allegation, and on the ar- 
guments deducible from them, in order that it may 
be decided as expeditiouſly as poſſible, whether the 


law ariſing upon the faQs, if proved, would entitle the 


parties to the benefit they claim. 

The facts ſtated on the part of the ene to 
this allegation are, that the ſhips making the actual 
capture compoſed part of a ſquadron employed in 
the blockade of the Texel; but that it appears upon the 
ſhewing of this very allegation, that at the time of the 
capture they were detached on a particular ſervice, 
connected indeed with the main purpoſe of the block- 
ade, and ſubordinate to it, but ſtill a diſtin& and 
ſeparate ſervice, it is admitted, that the capture was 
made owt of fight of the fleet ; and, what is more, 
7 without 


IS, | 116% 
„ wur DETERMINED JN un 
we Abont any concurrence in chaſiag ; in facts 
1  :aaptured ſhips were not ſeen. by che fleet, ma 15 
ee were in the poſſeſſion of the actual capfor. Ihe queſ. 
Wer. tion ig, whether on theſe facts, Which ſeem _ 
em. the: feet is entitled: to hate. 
Vndoudtediy different principles apply in caſe 
eee ſhips are aſſociated by public authority on 
common ſervice, and where they are not ſodaſſo- 
' ciated together. Ia the latter caſe, where a capture 
is made by ſhips,” not aſlociated; by public authority, 
for a common ſervice, it could not be inaintained an 
any principle, that the mere cireumſtance of being 
within ſuch a:diſtance as would bring them within 
ſight in clear weather, would entitle them to on, 
when in fact they were not ſeen at all. It would pu 
this rule of law on a very uncertain footing asg 
unconnected with all rational principle, as well as in- 
capable of all ſatisfactory proof, if the Court had 40 
determine on the ſtate of the atmoſphere, and on the 
looſe conjectural evidence that might be, applied to 
- aſcertain ſuch a ſtate; whether the diſtance., was, 
proper diſtance for ſight, if the weather had been 
clear; and what under ſuch a: ſtate could be the im -· 
preſſion on the mind of the enemy or the friend. It is 
| effentially neceſſary;in ſuch caſes, that the party ſhould 
have been in ſigbi, at ſome part ofthe tranſaction, thong 
it is not required, that it ſhould be at the moment of 


capture, becauſe the impulſe and impreſſion on the 
mind of the enemy who is to be. intimidated, or, of 
the friend who is to be encouraged, may remain, not 
withſtanding the intervention of a headland. or fog; 
and may therefore bring it within the reach of tlat 
—_— of law, on which ene, us 


S Q — — — — — nn * 3 By 


— Riba es i. iro 2 „ * — . 


HIGH COURT OF ADMIRALTY: 


built, But in caſes of ſhips aſſociated together by 
ublic authority the ſame principle does not neceſſarily __ 
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apply. It will not be denied, that if one ſhip of a 2 20 


guadron takes a prize in the night, unknown to the 


reſt. it would entitle the whole fleet to ſhare, although 


poſſibly the capture might have been made at a diſ- 


tance out of ſight of moſt of the ſhips of war, even 


if it had been noon day; for the fleet ſo aſſociated is 
conſidered as one body, unleſs detached by orders, 
or entirely ſeparated by accident; and what is done 


by one continuing to compoſe in fact a part of that 


fleet, enſures to the benefit of all. In the preſent 
cale no accidental ſeparation is ſuggeſted ;—The only 


queſtion is, whether or not the capture was made, 
whilſt thoſe ſhips compoled, de facto, a _ of thi 


fleet. 

The whole caſe then is reduced to this point, 
whether theſe ſhips are to be conſidered as detached 
or not? detached I mean in the ſame manner as de: 
rachments are uſually made, for ſome diſtin& and ſepas 


late purpoſe; ; which, though poſſibly connected with 


the main ſervice, carries them out of the ſcene of com- 


mon operation for the time ? or whether they were ſent 
only on the look out, to preſerve their connection with 


the ſervice of the fleet, and maintain their depetidance 
on it? To determine this queſtion, I muſt look to the 
orders that were given : They direct them. © to watch 
well the motions of the enemy, to cruize between 
certain points, joining the fleet occaſionally for com- 
munication.” If they ſtopped here, I ſhould be in- 
clined to hold, that it was a ſeparate ſervice, with 
orders to join again : but they go on, —“ directing 
them to avoid being at ſuch a diſtance, as not to ob- 
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1 ſerve the ſignals that were made lt is impoſlible, 
— i Quncer theſe terms, to ſay, that it was a detached ſer. 
Jg, vice. It is more like the ſtretching out of the arms 
\ of the fleet, without diſſolving in any manner the 
connexion between them and the main body : From 

this very circumſtance, a preſumption ſtrongly ariſes, 

were it neceſſary to conſider. the probability of that 


fact, that the fleet would have been actually in fight, 


if an accidental hazineſs had not intervened. On 
the whole of the caſe contained in this allegation, I 


am of opinion, that the fleet is entitled to ſhare ; 
and on the ſame principle by which it would have 
ſhared in a capture made by one of its own ſhips, not 
ſent of under ſuch an order. | | | 
- EY Allegation admitted. 


4 


—— ——— i 


ow ods | N HARMONIE, DzBOER Maſter. 


Allegation of His was a caſe on the admiſſion of an allegation on 


Joint capture, on 


3 the part of ſeveral ſhips compoſing a ſquadron 
in the blockade employed in the blockade of Holland; claiming to ſhare 


Adel cpi in prize, made by ſmall veſſels ſent from the fleet 


beide on that to keep up the blockade of the Texel, nearer to the 
ervice: Capture 1 | h 
out of e, ſhore, where the large ſhips could not ride. It was 


ncarer to the 


ſhore where the alleged that the Scorpion and the Fox were ſent by 
nor t Capt. M<Donal, commander of a ſquadron employed 
Allezation ad- in the blockade of the Texel, as ſmall veſſels that 


mitted, but re- 


f:rred to proof. drew leſs water, to cruize for the purpoſe of keeping 


up the blockade nearer in upon the coaſt, where large 


ſhips could not ſafely venture, on account of the ſhoals, 
It was admitted that the capture was made ten leagues 
from the fleet, after a chaſe of three or four hours, 


and completely out of ſight, 


On 
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On the part of the actual captor, the King's Advocate 
and Terri. This is not merely a cafe of wider elonga- 
tion, different from the laſt only in point of diſtance ; 
it is a caſe of a capture made by ſhips completely de- 
tached : The actual captors were ſmall veſſels, that 
were frequently ſent off to Tarmouth with diſpatches, 
or for proviſions, and were much in the habit of being 
entirely detached. The ſervice on which they were 
no employed was of this nature: — [hey were ſent 
to a conſiderable diſtance, undeniably far out of ſight, 
and without any orders that. have been produced, 
reſpecting the keeping up any connection with the 
fleet. The only orders that are aſſerted to have been 


given, were * to bring all prizes up to the ſquadron ;” 


but they did not actually reach the ſquadron in this 
inſtance, till the evening of the next day after capture, 


All poſlibility of co-operation is negatived by this cir- 


cumſtance :—The proceedings of the prefent claim- 
ants in joint capture, are a complete anſwer to their 
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own pretenſions. It was not till two years after the 


capture, and till after condemnation had paſſed to the 
actual captor, that a claim was given on the part of 
the fleet; and after many inſtances had occurred of 


prizes condemned to the fleet, in which theſe ſhips 


have not been admitted to ſhare. 


In ſupport of the allegation, Laurence and Swabey— 
It is not denied that the diſtance of this capture 
from the fleet was conſiderable and beyond fight ; 
but the main circumſtances on which the claim- 
ants rely is the affociated nature- of the ſervice, by 
which theſe ſhips were ſtill kept dependant on the 
leet, It is, in this“ reſpect, perfectly diſtin&t from 


caſes in which there had been no aſſociation at 
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all, except in the more enlarged ſenſe, in which u the 
whole navy of England may be ſaid to be aſſociated. 
The Scorpion was directed to go nearer into the ſhore, 
under the command of the Fox cutter, with partieu- 
Jar orders to bring all prizes up to the ſquadron;” 
till that time it was not a complete capture. If the 


captured veſſel had appeared to the commander to 


have been violating the blockade only in.conſequence 
of neceſſity or diſtreſs, ſhe might have been releaſed; 
and on ſuch a ſervice, it is particularly, i important 


. that the diſcretion ſhould not be ſeparated from the 


commander, and placed in the hands of ſubordinate 
perſons. The commander might have direQed them 
not to make prize at all: the orders actually given 
were to bring the veſſels to the fleet; and the 
very circumſtance, that theſe orders were not in 
writing, but merely verbal, affords additional ground 
for ſuppoſing, that there was no detachment of any 
part of the force intended. 
| 

J UDGMENT. | 
Sir V. Scott—l ſhould be extremely glad to receive 
more information reſpecting the circumſtances of 
this caſe, if it is deſired, and if it can be obtained; 
otherwiſe, I am ready to give my opinion on the ad- 
miſſibility of this allegation in point of law, on the 


facts that now appear before me. If it appeared 


* againſt the gentlemen aſſerting an intereſt in this cap-. 
ture, that they have not ſhared the prizes they took 


with the actual captor of theſe veſſels, I ſhould think 
they had: very ſtrongly bound themſelves againſt the 
fyheir preſent demand ; . for-they cannot be 


entitled t9:Wie in his captures, baleſs he is entitled 
_ | to 
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to ſhare i in theirs—But on any other grounds I ſhould The 
not be diſpoſed to reject it ; for the view that I ſhould . 
de inclined to take of ach facts, fo ſtated, would que 170, 
de, that the fleet might be entitled. The admira! 
ſailed under orders from Lord Grenville to form the 
blockade of Holland; it being found hazardous for 
large veſſels to be ſo near the ſhore, the Fox, under 
captain Balfour, was ſent nearer in, with ſmaller 
veſſels, and with particular orders, to bring up all 
veſſels attempting to break the blockade.” 

On theſe facts, the -queſtion is, whether it was a 
diſtin& and ſeparate ſervice? If it is to be fo conſi- 
dered, I-think the fleet would not be entitled : For 
inſtance, if the commanding officer was to ſend off 
veſſels for proviſions, or to carry diſpatches, it might 
be a ſervice connected with the blockade, but till it 
would be a ſeparate and diſtin& employment, carry- 
ing them to a different point; and if on ſuch a ſer- 
vice, the commanding officer was to ſay, * If you 
meet with any enemy's veſſels bring them to the 
fleet,” I do not ſay that he would at all exceed his 
military authority in ſo doing, but he would not en- 
title himſelf to any ſhare in the prizes ſo taken and 8 
brought to the fleet. — But, if there was no ſeparation 
of ſervice; if the ſervice was identically the ſame, it 
does not appear to me, that the connection is ſo bro- 
ken as to deſtroy their mutual or common intereſt. 
Then, is this to be conſidered as a ſeparate ſervice ? 
It is not merely a ſervice connected with the blockade, 
but it is the blockage itſelf, which the fleet was ſent 
to form; the ſmaller ſhips, which drew leſs water 
torming the i interior tier, as I underſtand it, and the 
ſips of the line the outer; and though poſlibly out 
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attempted to violate the blockade by egreſs, would be 
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of fight on that account, yet all employed in one 
common undiſtinguiſhable ſervice, having no one 
object immediate or remote, but the formation and 


enforcement of this blockade. Of courſe, ſhips. at 


tempting to break the blockade, ab extra, would fall 
firſt inco the hands of the large veſſels ;- thoſe that 


intercepted by the ſmaller ones within. Direction 
were given to them to bring all ſuch: veſſels break. 


ing the blockade, up to the fleet; until that way 


done, it was not properly a capture, but detention. 


On this view of the matter, I ſhould be diſpoſed to 
hold, that there was no real ſeparation, and there- 
fore that the allegation is entitled to be admitted. 
But if the fact ſhall appear to be, that there had 
been no propounding of this intereſt whilſt the ori- 
ginal cauſe was depending for adjudication, and that 
in caſes of captures made by the fleet, this captor 
has not been permitted to ſhare, I ſhall be very un- 
willing to entertain this ſuit. | | 


On a ſubſequent day, November 18th, 1801.— 
This matter was introduced again, when an amend- 
ment was directed to be made in the allegation, by 
the omiſſion of the word detached ;*” the Court 
being of opinion that the word was liable to be mil- 
interpreted to expreſs more than is really deſcribed to 
have been done. Sn lh 1 

Allegation admitted but referred to proof. 
3 Too 


On the 22d Feb. 1802, an allegation was offered (and admitted) 
on the part of the actual captors, averring a different repreſentation 
of facts, with a vie y of defeating the ground of affocration, and en. 
ployment in the identical ſervice of the blockade, by which the 
Court had thought that the ſquadron might be entitled to ſhare, 
though out of fight. Vid. Appendix. | 
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(luſtance Court.) 
THE AMERICAN HERO, þmpsry Maſter.” 


HIS was A queſtion of ſalvage, reſpecting an Ame- 
rican ſhip and cargo, deſignedly run on ſhore for 


ſafety near Kingsgate by the maſter, acting with the 0 


aſiſtance and advice of ſome Deal boatmen. The pe- 
tition on behalf of theſe boatmen recited the facts, 
and prayed that they might be rewarded as ſalvors. 


On the part of the owners, it was ſaid that this 
demand had already been ſettled before the Com- 


miſſioners of the Cinque Ports. : 


On the other fide, the King's Advocate—lt may be 
queſtioned whether the Commiſſioners of the Cinque 
ports have any authority to ſettle demands of ſalvage 
ariſing on the high ſeas. In caſes of ſervices per- 
formed on ſhore, or in caſes of ſtranding, they have 
a ſimilar power with juſtices of the peace : But 
the ſervice relied upon in this caſe was performed 
on the high ſeas, by men who went out at the peril 
of their lives, and afliſted in running the ſhip on 


ſhore. 


Swabey—In caſes where ſalvage is ſettled under the 
ſlatute (a), {which gives a power to the commiſſioners 
of the Cinque ports to determine queſtions of ſal- 
vage), the deciſion ſhould be in writing. The Court 
will not enquire whether the party has been heard, but 
whether there has been a competent determination. 


p — 


(a) 12 Ann, ſ. 2. c. 18. extended to the Cinque ports by ſtat, 
26 Geo, II. c. 19. / 10. 


Arnold 
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ay peg to be 1 in writing. 
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=” Swabey—It bak Slvally been ſo in practice. 


The Arnold denied that the act directed the ſentence 


Court—It is faid tht the parties were not com- 
pelled to go before theſe commiſſioners ; but it ap. 
pears that they went voluntarily, and having fo done, 
it is fit they ſhould abide by the award. I do not 

know that I am bound to require that award to be 
in writing. As there ſeems to be ſome diſagreement 
reſpecting what paſſed on that arbitration, I ſhall di- 
rect notice to be ſent to the commiſſioners, that they 
may make their return. 


On the 1ſt July an affidavit from the commiſſion- 
ers was exhibited, ſtating that they had heard all the 
parties, and diſmiſſed the application. 


Court—l ſhall diſmiſs it likewiſe; 


— — . ——— - - 


Tiber... THE HURTIGE HANE, Danr Maſter, 


Nx HIS was a caſe arifing on the blockade of Amfer: 


N dam, reſpecting a cargo ſhipped at Saffee in Bar- 

ce rica 

States not Ex bary tor Amſterdam, under a falſe deſtination to Han- 
mpted fr } 

Cbfervance of the PUTZYP» See 2d Adm. Rep. p. 124. 

law of blockade, 

hugh in ſome 


inſtances they On the part of the claimant, Laurence and Sewell ar- 
may be entitled 


3 gued— That there was nothing to affect the ſhippers 
application of at Saffee with a knowledge of the blockade; that it 


the law of na- 


tions: Cargo had not been notified to the government of Morocco, 
gondemned,8" Fr was prayed that the Court would permit farther 
proof to be introduced to ſhew that the ſhippers 

were 


o 
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were ignorant. of the blockade at the time of the 
ſhipment of this cargo. 


- 


JUDGMENT. | 

Sir M. Scott—This is the claim for the cargo of a 
ſhip which has already been determined to have been 
going into Amſterdam on the 8th April 1799, a con- 
ſiderable time after the blockade of that port. It 
may be material in the preſent view of the matter as 
affecting the cargo, to advert to the former judgment 
on the ſhip, and conſider all the circumſtances attend- 


ing the capture. The maſter ſaid, ** that his deſti- 


nation had always been for Hamburgb, till his crew 
compelled him to change his courſe for Amſterdam; 

ſo that almoſt up to the moment of capture the deſ- 
tination was held out to be to Hamburgh. It now 
appears that the ſhip was freighted at Lybon on a 
charter-party effected there on the 26th Nov. 1798, 
by Mr. Delamer of that place, to go to Mr. Delamer 
at Saffee, and carry a cargo from thence, conſigned to 
Mr. Delamer of Am/terdam ; theſe gentlemen being 
brothers and Jew merchants ſettled at different places, 
but keeping up a very intimate connection and cor- 
reſpondence with each other. It has been argued, 
that it would be extremely hard on perſons reſiding 
in the kingdom of Morocco, if they ſhould be held 
bound by all the rules of the law of nations, as it is 
practiſed amongſt European ſtates. On many accounts 
undoubtedly they are not to be ſtrictly conſidered on 
the ſame footing as European merchants ;' they may 
on ſome points of the law of nations, be entitled a 
yery relaxed application of the principles, eſtabliſhed, 
by leng uſage, between the ſtates of Europe, hold- 
ng an intimate and conſtant intercourſe with each 
other, 
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other. It is a law made up of a good deal of 
complex reaſoning, though derived from very fimple 
rules, and altogether compoſing a pretty artificial 
ſyſtem, which is not familiar. either to their know. 


ledge or their 6bſervance. Upon ſuch conſiderations, 


the Court has, on ſome occaſions, laid it down that 
the European law of nations is not to be applied in 
its full rigor to the tranſactions of perſons of the 


| deſcription of the preſent claimants, and reſiding in 


that part of the world (2d Adm. Rep. . 88.). But 
on a point like this, the breach of a blockade, one of 


the moſt univerſal and ſimple operations of war, in all 


ages and countries, excepting ſuch as were merely 
ſavage, no ſuch indulgence can be ſhewn : It muſt 


not be underſtood by them, that, if an European 


army or fleet is blockading a town or port, they are 
at liberty to trade with that port. If that could be 
maintained, it would render the operation of a block- 
ade perfectly nugatory. They, in common with all 
other nations (a), muſt be ſubje& to this firſt and 
elementary principle of blockade, that perſons are 
not to carry into the blockaded port, ſupplies of any 
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(a) It may, perhaps, be not unacceptable to the reader to be 
put in poſſeſſion of the regulations, which the States of Holland 
iſfued for the enforcement of a blockade, impoſed by them ſo long 
ago as the year 1630. 3 | 


Extrait du regiſtre des reſolutions des Seigneurs Etats Generaux 
des Provinces Unies, Mercredi, le 26. Fuin 1630. 


« Les Etats Generaux des Provinces Unies aiant reveu & pele 
les poſitions des cas ci a cote, ont apres une meure deliberation 
prealable & ſur Pavis des reſpectifs Colleges de PAmiraute we 


Sh, © ©” * 1 i a mn. on ono, on 
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| kind: It is not a new operation of war; it is almoſt 
a3 old and as general as war itfelf, The ſubjects of 
the Barbary ſtates could nat be ignorant of the ge- 


neral rules applying io a blockaded place ſo far as 


concerns the intereſts and duties of neutrals. 


= 
— 


Ma. 


— 


bon & entendu a l'ẽgard du premier point, que les vaiſſeaux neu- 


tres, qu'on trouvera qu'ils ſortent des ports ennemis de Flandres, 
ou qu'ils y entrent, ou qu'ils en ſont fi pres qu'il eſt indubitable 


qu'ils y veulent entrer, que ces vailſeaux avec leurs marchandiſes 
doivent &tre confiſquez par ſentence des ſuſdits reſpectifs Colleges, 
etcela q cauſe que leurs Hautes Puiſſances tiennent continuellement leſdits 
ports bloguez par leurs vaiſſeaux de guerre d la charge exceſſive de 
Prat, afin d'empecher le tranſport & Ie commerce avec Pennemi, & 
farce que ces ports & ces places ſont reputez etre affiegez, ce qui a #ts 
d: tout tems un ancien uſage, ſelon Pexemple de tous let rois, princes, 
puiſancer, & autres republiques * ns meme droit dans. 


de ſemblables occaſions. 
« A Vegard du ſecond point, leurs . Puiſſances declarent, 


que les vaiſſeaux & marchandiſes neutres ſeront auſſi confiſquez, 


quand il conſtera par les lettres de cargaiſon, connoiffemens, ou 
autres documens, qu'ils ont 6t6 charge dans les ports de Flandres, 


ou qu'ils ſont deſtinez d'y aller, quand meme on ne les auroit ren- 


contrez que Lien loin encore de- ld, de ſorte qu'il pourroient encore 
changer de route & d'intention. Ceci tant fond fur ce qu'ils on 
deja tents quelque choſe d'illicite, & mis en æuvre, quoi qu'ils ne Payent 


pas acheve, ni ports au dernier point de perfeAion, à mains que leg 


maitres & les proprietaires de tels vaiſſeaux, ne fiſſent voir duement 


qu ils avoient dẽſiſteè de leur ber, mouvement de leur entrepriſe 


& voyage deſtine, & cela avant qu' aucun vaiſſeau de Petat les ary 
1 ou pourſuivi, & que ceux-ci trouvafſent la choſe ſans fraude x 
ce qu'on pourra juger en examinant la nature de Vaffaice par des 
conjectures, les circonſtances, & occaſion, 

* A Pegard du troifieme point, leurs Hautes Puillinces dẽ- 
clarent, que ler vaiſſtauæ revenant des portas de Flandres (ſans 7 
avoir ẽtè jettez par une extreme neceſſite) & guoigue rencontrez. 


lin de. a dans le canal ou dans la mer du nord, Fer les vaiſſeaux de 
Petat, 
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Then the whole 15 comes to a queſtion of fad, 
whether there is any thing to ſhew that theſe parties 
were ignorant of the fact of the blockade, for as the no. 
tification was not made to their government, the want 
of perſonal information, if proved, might protect 
them. After a certain time, it lies primd facie on the 


party to ſhew that he was not apprized of the fa& of 
the blockade ; Amſterdam is a great object in the 
commercial world; it fills a very large ſpace in the 
eye and in the converſation. of the world, and it is 
hardly io be ſuppoſed, without adverting to the parti. 
cular intercourſe ſubſiſting between theſe perſons, 
that ſuch a port ſhould have been blockaded almoſt 
twelve months, and that theſe perſons ſhould not be 
acquainted with it, and with the nature of the block- 

ade: But there are letters amongſt the papers, which 
ſhew that the cloſeſt intimacy and communication on 
domeſtic and commercial ſubjects was maintained be- 


tween them; it. becomes, therefore, ſcarcely credible 


that ſuch an event as the blockade of Amfterdan 
ſhould not have been known to the claimant at Safes; 
but the incredibility of this pretenſion is rendered 


_ 


Vetat, quand meme ils nauroient pas &te wits ni pourſuivis par ceux 
ci en ſortant dela ſeront auſſi confiſquez, d cauſe que telt navires ſont 
cenſez avoir «te pris ſur le fait, tant qu'ils n'ont point acheve ce voyage, 
& qu' ils ne ſe ſont point ſauvez dans quelque port libre, ou apar- 
tenant à un prince neutre. Mais ayant été, comme il a été dit, 
dans un port libre, & ẽtant pris par les vaiſſeaux de guerre de Vetat 
dans un autre voyage, ces vaiſſeaux & marchandiſes ne ſeront 
point confiſquez; 2 moins qu'ilt n'ayent été en ſortant des ports de 
Flandres ſuivis par les vaiſſeaux de guerre, & pourſuivis fuſque dans 
un autre port que le leur ou celui de leur deſtination, & qu'en ſortant 
de nouveau de- Id, ils ayent te pris en Pleine mer.” Memoires de 


* vol. * p. 226. LCD 
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ſtill ſtronger, if we conſider that there is an another 
middle man, the brother in Portugal, by whom the 
veſſel is freighted for this voyage ſo late as.the-26th 


blockade muſt be taken to be generally known at 
Liſbon before that time. There was afterwards a far- 
ther interval of near ſix months before the ſailing of 
the veſſel. Under this view of the caſe it is ſcarcely 
poſſible that the blockade of Amſterdam ſhould not 
have been an event perfectly well known at Saffee. 


The circumſtance of chartering this veſſel for a 
voyage to Hamburgh, when from other papers it is 
evident that the original deſtination was to Amſterdam, 
is alone almoſt deciſive to ſhew, that the blockade of 
the Texel was known to all the parties at that time. 
It is ſaid, that the falſe deſtination was aſſumed only 


burgb, and that he ſhould actually have gone thither, 
if he had not been forced into Amſterdam by his crew. 
The Court has already pronounced that to be a mere 
fiction to avoid the conſequences of a confeſſed deſti- 
nation to Amſterdam. 


that may be drawn from this caſe, to affect the mer- 
chants of that part of the world, with all the reaſon- 
ings of the more complex parts of the European law 
of nations, I muſt hold, that they are bound to the 


nations have acted in every ſtate of civilized ſociety, 
lnce the firſt records of mankind; and I muſt pro- 
nounce, 
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Mo. The Court has already determined, that the 


for the purpoſe of avoiding the privateers off Gi4- 
raltar; but the maſter makes no ſuch excuſe ; he 
averred to the laſt, that his deſtination was to Ham- 


On theſe grounds, proteſting againſt any inference . 


* 


June 20th, 
1801. 


obſervance of this moſt ancient principle, on which 
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Tie ounce, that the claimants have been convided of 


Hans. 


gil — are liable to confiſcation. 


Hunte 2 contravention of that law, and chat * _ 


= June zoth, 6 
1 180. | | 
; _ 24th, | THE SARAH, gurt H Maſter, | 
18011. Yet 


Prayer to admit T HIs was a caſe of a exvito of Ditch butter ſhipped 
Eextraiicous Cvi- 


Genc on be. at Embden for the account of ſeveral perſons in 
— 1 London. The orders had been taken from theſe per · 
illegal cowſe of ſons by Mr. Foſs of London; and by him tranſmitted, 


trade, not 


gramed— ag it Nh ſaid on the part of the captor, to his agent 
thing in = ori- OT partner in Holland. The ſhip had ſailed outward 


' ginal evidence 


pointing to fuch from London to Embden, and on that voyage had 
a ſuſpicion- . been ſtopped and ſearched ; and a letter had been 


The Court of 
Admiralty is at taken out by the cruizing veſſel—It was now prayed; 


all times ſtu- 


dious to preſerve that the Court would admit this letter to be introduced 


the ſimpl f 
nice — on farther proof; 5 On A ſuggeſtion, that it was writ- 


mo ten by Mr. Fofs to Mr. Harriſon at Rotterdam, and 
would ſhew this trade to have been carried on with 
the enemy's country by the mediation of agents 
in Embden; and that Mr. Foſs had directed the 
perſon at Rotterdam to have a cargo ready for * 
thip. 


JupouꝝNr. 


Sir W. Scott — This is an anden on the part of 
the captor to introduce evidence on an order for 
farther proof. That the Court does accede to appli- 
cations of this nature, in certain caſes, cannot de 

- denied, 
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denied; but it is by no means the diſpoſition of the 
Court to encourage them : It has ſeldom been done 
except in caſes where there has appeared ſomething 
in the original evidence, which lays a ſuggeſtion for 
proſecuting the inquiry farther, —In ſuch caſes the 
Court has allowed it ; but when the matter is foreign, 
and not connected with the original evidence of the 
cauſe, it muſt be under very particular circumſtances 
indeed, that the Court will be induced to accede to 
ſuch an application; becauſe, if remote ſuggeſtions 
were allowed, the praQtice of the Court wonld be 


and hs would. be no end to the accumulation of 
proof that would be introduced, in order to ſupport 
arbitrary ſuggeſtions. It appears that the goods 
were ſhipped at Embden. A reaſonable preſumption 
uiſing from that fact is, that they had fairly found 
their way thither. The Court is extremely diſinclin- 
ed, to go out of the caſe that is immediately brought 
before it, and to mount up to the firſt poſſible terms 
of a tranſaction: Although on ſome occaſions it may 
de neceſſary to do ſo. 

The cargo in queſtion was coming from Embden, 
to be delivered in London, and documented as the 
property of perſons at Embden ; whether it does in 
reality belong to them, or to perſons in London, it 
will be equally a caſe for reſtitution. —The papers 
repreſent it as the property of Abegg of Embden ; but 
it is claimed for perſons in London; and it is ſaid, 
that the name of Abegg was uſed for the purpoſe of 
protecting it from the cruizers of the enemy; an ar- 
tifice, which this Court is not very ſcrupulous to de- 


tect, where it does not appear, that there is any 
ſiniſter 


led away from the ſimplicity of prize proceedings, - 
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finiſter r concealed under that pretence, or that 
any enemy's intereſt is concerned. Farther proof was 
neceſſary, however, to account for this variation be- 
tween the ſhipment and the claim; it is now brought 


in; and I am diſpoſed to think that it is ſufficient. 


But it is ſaid, the captors are in poſſeſſion of 
evidence that would ſnew the goods to have come 


in ſuch a' courſe, in an anterior ſtage of the tranſ. 


action, as would make them ſubject to confiſcation; 
I have already ſaid, that the Court is not inclined 
to go out of the limits of the preſent tranſaction, 
unleſs on ſome ſuggeſtion ariſing out of the ori- 
ginal evidence: It has not been pointed out that 
there is any ſuch foundation laid in this cauſe; all 
the papers and the depoſitions ſtop at Embden; and 
I do not perceive that there is any thing that leads 
to a further inquiry. What would be the effect of the 
letter, if it was produced, I cannot fay ; ; but ſup. 
poſing it to be proved, that the agent in London was 
in the general habit of procuring ſuch articles from 
the enemy, I think there would be a defect of evi- 


_ dence to apply it to the preſent caſe. The circum- 


ſtance of the intercepting theſe letters would, on the 
contrary, afford ſome ground of inference on the part 


of the claimant, that this cargo did not ariſe out of 


ſuch a courſe of trade. 


It has been argued, that if the matter were, as it is 
ſuggeſted, it would be hard to affect the actual pro- 
prietors of this cargo with confiſcation; inaſmuch as 
they knew nothing of the courſe in which their orders 
had been executed—How far they might be deemed 


anſwerable for the tranſaRion of their agent, is a matter 
ol 


mon cousr OF/ADMIRALTY. ; you 

on which, the Court need not give any-opinion till 

the queſtion comes neceſſarily before it. In the pre- . 

ſent caſe, ſuppoſing. that they would be penally af. 7 24d, 

feed as to their property, in the articles ſo procured, 

am of opinion that the evidence is not offered upon 
ſuch nne as can entitle it to admiſſion. 

5 ,urgo reſtored. 


( 
On - the vat Mm the captort, the King's Advocates 8 
prayed, that they might be allowed their expences. 


Court— If Engl 72 merchants reſort to the expedient 
of protecting Te trade by theſe falſe papers, it leads 


captors into expences, for which * captors ought 
not to be anſwerable. 


\ Captors, expences granted. 
THE COSMOPOLITE, Marutzron Maſter. i 4" 


HIS was a caſe of an American ſhip, captured by * nas 


the French, carried into Spain, there condemned Þ» the French, 


onde mned in 


by the Frene h conſul in a Spaniſb port, ſold under that ſen- — and pare 
tence, and afterwards transferred to the preſent maſter a mesh 
a Daniſh ſubje&, who was the original claimant in Que by 


this cauſe. A claim was likewiſe interpoſed on the Fr outer, 


a Claim was 


part of the former American proprietor, on a ſuggeſ- — 


tion, that though France had been in ſome ſtate of chaſer—and un 
hoſtilities with America, Spain had not; that Spain —— 
was in reſpe& to America, a neutral port; and that rund, et me 


a condemnation of American ſhips in a Spaniſh port condemnation, 


having been in a 

was illegal, and = transfer undor it invalid. port neun al to- 
wards America; 
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clined to judge of the relation of foreign Rgres—Refiitution tothe Daniſh purchaſer. 


Cos 1 
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Sir W. Scoti.— This is a 3 W on is ill 
gality than the fact of the transfer, which is aſſerted 
to have taken place. The veſſel appears to have 
been an American {hip, ſeized by the French and car. 
ried into the iſland of Tenerife; where ſhe was con - 
demned under . the authority 'of the French conſul, 
and transferred, ſublequently to. the ks Danifh 
poſſeſſor. 

The objection that Ws been taken i 4 that as this 
was an American ſhip, and as Spain and America were 
in their political relations, perfectly neutral, it muſt 
be conſidered as a condemnation in a neutral port, 
and ſubject to the ſame rule as the Court laid down 
in the Fladoyen, with reſpect to the condemnation of 
Britiſh ſhips by the French conſul in Norway. It is 
argued that the Court is therefore under the ſame 
obligations to reſtore this veſſel to the original Ame. 
rican proprietor : But that confequence will not, 
think, neceſſarily follow; becauſe, although thus 
Court has interpoſed to entertain ſuits on the part of 
American ſubjects, in giving the ſame aſſiſtance to 
American ſalvors, (7 wo Friends, 1 Adm. Rer. p. 
271.) as to Britiſb ſubjects, and in reſtoring Ameri- 
can property, retaken from the French by our cruiz- 
ers; yet it has been only in caſes of recapture during 
the ſame voyage where there had been no condemma- 
tion at all. There has been no cafe, that J recolleQt, in 
which this Court has proceeded to examine the lega- 
lity of a condemnation paſſed on an American ſhip 
in conſequence of capture by the French, It does 10, 
it is true, with reſpe& to captures made from this 


country by France : But the ſame rule of conduct 
| does 


HGH or or ADMIRALTY. 


does not apply to other countries, whoſe relations 


CosmorSLite: 


with Frazce this Court cannot ſo well know, nor' ſo 
exactly eſtimate.— The relative ſtate of America and 
Trance has been ſo equivocal, that it would be diffi- 
cult for this Court to ſay diſtinctly, whether it was a 
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1Sot; « 


ſtate of war or not or whether it has been a ſtate of 


peace, with many of the incidents of war attending 
it: Of the exact rights and duties ariſing from ſuch 
an uncertain ſtate, it is.not eaſy for this Court to de- 
termine; neither is the Court called upon by any 
duty to paſs any judgment upon them. This Court 
is perfectly acquainted with the relations ſubſiſting 
between our own country and Denmark. It can judge 


of the ſtate of treaties (a) and amity, under which the («) A. P. 1439. 


general principle has acquired additional ſtrength, 


and by which the uſe of their reſpective ports is ex- 


prelsly prohibited to be granted to the cruizers of the 
enemy of the other party for the purpoſes of war: But 


1523. 1661. 


can I pronounce with equal certainty in what manner 


(pain may lend out her ports to French eaptots, rela- 
tively to Americans? or what underſtanding there 
may be on this ſubject between America and Spain? 
Under theſe conſiderations, I do not find myſelf aus 
thorized to ſay, | that this condemnation ſtands ex- 
aftly on the ſame footing as the French condemna- 
tions of Britiſh property in Norway. The purchaſe 
appears to have been made fairly for a valuable con- 
fideration from the French poſſeſſion. It does not 


appear to me that this Court is competent to examine 


and enforce the claim of the American owner, the 


juſtice of which depends upon political tranſa&ions 


and relations, with which this Court is not judicially 
acquainted, 


Reſtitution to the Daniſh claimant. 
2 2 
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| Territorial chin Tr. was 2 caſe of conſiderable i . as it 


to protect cap- 
ture, on the part 
of Pruſſia, held 
not to be eſta- 
bliſhed—V cſſcl 
condemned. 


reſpected the claim of a Tovereign ſtate for 2 


right of territory over the ſpot where the capture in 
queſtion was alleged to have taken place. The caſe 
aroſe on the capture of veſſels in the Groningen Watt, 
n a ſuggeſtion that they were bound from Hamburgh 


| Amſterdam, then under blockade ; and a claim was 


been inclined to hold generally, that all ſea paſſages 


given under the authority of the Prufſian miniſter, 
averring the place in queſtion to be within the ter. 


ritories of che king of * (a). 
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Sir W. Scott—This is the caſe of a ſhip and goods 
| proceeded againſt for a breach of the blockade of An. 
Aerdam; they are claimed as being taken on neutral 
territory; but it is denied on the part of the * 
that they were /o taken. 

On the blockade of Amferdam this Court has 


ue by * body * Ok he * 


„ 
* _ 1 


—— r — 
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(a) The claim of the 5 conſul deferibed ets 
fels to have been lying at anchor upon the Outhouſen Ma, near 
Eemt, cloſe to the third beacon; and the capture to have been 
made, 24th Fuly 1799, by a boat from the L Eſþiegle, then lying 
in the Meer Balg, and alſo on the river Cem, and within the 
territories and dominions of his Pruſſian majeſty. The affidavit 
of the captors gave a different account of the ſituation of the ca- 


turing veſſel, ſee A 8 
Sea, 
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Fea, were blockaded, ſuppoſing thoſe ſea paſſages 
to be in the poſſeſſion of the enemy: Such as were 


| in the poſſeſſion of neutrals, It was of opinion, were 
not included, unleſs the blockading force could be 


cation, Whether the preſent capture in queſtion 
was made in a ſea paſſage to the Zuyder Zee, belong. 
ing to the enemy or to à neutral power, will be de- 
cided by the conſiderations which are to be examined 
in the further purſuit of this queſtion. 2dly, Sup- 


of the place of capture, another queſtion is propoſed, 

whether, the belligerent party having paſſed over 
neutral territory, azimo capiendi, to the place where 
bis rights have been exerciſed, thoſe rights of cap- 
ture ſo exerciſed are not thereby invalidated ? | 
The capture is repreſented on both ſides to have 
been made in the Watt, which runs along the coaſt of 


went up the Zems. It is not, I think, contended, 
that the capturing ſhips were ſtationed on the neutral 
territory, unleſs the whole of the Watt paſſage is to 
be ſo conſidered. The preceiſe place where the cap- 
turing ſhips lay, is not very diſtinctly marked; but 
the balance of evidence inclines to eſtabliſh, that 
they were on the other fide a line of buoys, which 
Captain M*Kenzije ſwears were conſidered as being 
on Dutch territory, and that he placed his ſhip as 
near as poſlible in the place where ſome Dutch 
armed veſſels '(which were driven away on his ap- 


be collected from the evidence, as to the exact ſpot, 
Iam led to ſuppoſe, that the ſhips were not ſtationed 
2 3 on 
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applied at the interior extremity of their communi- 


Groningen, by two or three of his Majeſty's ſhips that 


Not. z7thp 


poſing that queſtion. determined againſt the i immunity 


proach) were ſtationed. On the whole that is to 


nab 


Tuts 
Enszonsbexs. 


Me, 37th, 
> 18901. 


ſelf; the facts happen within acknowledged and, 
notorious limits; no enquiry is either required or 


enforce a legal obſervance of them, if the facts, on 


taken as concluſive legal proof; and no principle is 


the mere aſſertion is not to be received as full and 


2 
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en neutral territory, unleſs the whole of the Wat 
paſſage is to be ſo-confidered. . 
It is ſcarcely neceſſary to obſerve, that a claim of 
territory is of a moſt ſacred nature—In ordinary caſes 
where the place of capture is admitted, it proves it. 


permitted. But otherwiſe, when it happens in places 
which the neutral country does not poſſeſs by any 
general principle or by any acknowledged Tight; in 
fuch a caſe, it being contended by thoſe who repreſent 
the belligerent ſtate, that no right exiſts, and that 
therefore the capture is free and legal, it can never be 
deemed an act of diſreſpect on the part of the foreign 
tribunal, if it proceeds to inquire into the fact of ter. 
ritorial rights—certainly not with a view of deciding 
generally upon ſuch rights, but merely with reſpet 
to this particular fact of capture—not for the purpoſe 
of ſhaking or invalidating ſuch rights, but that it may 


which they depend, are competently eſtabliſhed, 
Something has been ſaid in argument of the reve, 
rence due to the affertion of princes, whoſe claim is 
advanced; and this Court is diſpoſed to pay the fulleſt 
meaſures of reverence which the caſe will allow, It 
is not improper to remark, that it is a queſtion dil 


cufſed much at length by fortign writers, on general 
law, in what caſes the ſole aſſertion of princes is to be 


more univerſally eſtabliſned among them, than that 


complete proof, or as Farrinacjus expreſſes it, afer: 
tioni principis non ſtatur quando agitur de propria ui 
principi 1 
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principie, vel de eus commodo aut interceſſe (a); and 
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indeed a contrary rule would carry the reverence gant... 
due to theſe auguſt perſonages, to an exttaragancs <— — 


that derided all reaſon and juſtice. | 
Strictly ſpeaking, the nature of the claim brought 


forward on this occaſion, is againſt the general i in 


clination of the law; for it is a claim of private and 


excluſive property, on a ſubject where a general, or 


at leaſt a common uſe is to be preſumed. It is a 
claim which can only ariſe on portions of the ſea, or 
on rivers flowing through different ſtates: The law of 
rivers flowing entirely through thè provinces of one 
ſtate is perfectly clear. In the fea, out of the reach 
of cannon ſhot, univerſal uſe is preſumed: In rivers 
flowing through conterminous ſtates, a common uſe 
to the different ſtates is preſumed. Yet, in both of 
theſe, there may, by legal poſſibility, exiſt a peculiar 
property, excluding the univerſal. or the common 
uſe. Portions of the ſea are preſcribed for ; ſo are 
rivers flowing through contiguous ſtates : the. banks 
on one fide may have been firſt ſettled, by which the 


poſſeſſion and property may have been acquired, or ceſ- 


ſions may have taken place upon conqueſts, or other 
events. But the general preſumption certainly bears 
ſtrongly againſt ſuch excluſive rights, and the title is 
a matter to be eſtabliſhed, on the part of thoſe claim- 
ing under it, in the ſame manner as all other legal 
demands are to be ſubſtantiated, by clear and com. 
petent evidence. 


* — 


— 


(a) Tunc enim illius aſſertiont minime ſtandum eſſe ſerĩipſerunt 


Gabr. &c. et Aym. ubi exemplificat in principe aſſerente caſtrum 
ad ſe pertinere. L. 2. tit. 6, Queſt. 63. n. 173. 
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The uſual manner of eſtabliſhing. ſuch a claim 5 in, 
either by the expreſs recorded acknowledgement of 


4 


the conterminous ſtates, or by an ancient exertiſe 
of executive juriſdiction, founded preſumptively on 
an admiſſion. of prior ſettlement, or of ſubſequent 

ceſſion. One hardly ſees a third ſpecies of evidence, 
unleſs it be, what this. caſe. proſeſſes to exhibit, the 
deciſion of ſome common ſuperior in the caſe. of a 
conteſted river, The ſea admits of no common ſove. 
reign ; but it may happen that conterminoys, ſtates, 
through which a river flows, may acknowledge 2 
common paramount ſovereign, who, in virtue of his 


political relation to them, may be qualified to ap- 


propriate excluſively and authggitatively, the rights 


of territory over ſuch a *. to one or other of 


them, 

It will be proper * me to en ant the natu- 
ral quality and poſition of this place. It is. the 
Wait paſſage, running along the Dutch coaſt of Gre 


ningen, and called the Groningen Watt to the Lower 


would ariſe, 


Zee. Some ancient hiſtory, traditional or other, has 
been alluded. to indiſtindiy and without particylar 
reference, as repreſenting this Vatt, with the neighr 
bouring ſhoals, ſands, and iſlands, to have formerly 
made part of the continent, IF ſo, it muſt haye 
formed part of Groningen—and if ever a part of Gre 
ningen, it is obvious that it was moſt unlikely to have 
been ceded. It muſt have been the whole ſubſtance 
and line of the external coaſt; the very laſt thing 
that would have been parted with to a neighbour, 
the very party, with whom alone it was to be expected 
that frequent occaſions of competition and quarrel 


Suppoſing 
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Suppo 


coaſt the title of external coaft 3 ; for it appears diffi- 


cult to accede to the-propriety of a phraſe repeatedly 
uſed in-this diſcuſſion, calling this the interior of Ger. 


many. How is it to be conſidered as interior? It is 
quite open and patent to the ſea; there are no head- 
lands that ſhoot beyond ſo as to make what are called 
chambers; no ſhores projecting extra. There are 
ſome iſlands beyond; one of which, Rottum, lies at a 


conſiderable diſtance, and rather at the Eaſfern ex- 


; ling ſuch an avulſion ever to ew taken 
place, I muſt ſtill apply to the preſent remaining 
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remity, and is admitted, by theſe papers, to belong to 


Groningen, the Dutch province. So that if the certain 


legal effect of an iſland lying out at ſea, could be to 


appropriate to the main land all the intermediate 


waters, theſe muſt belong to Groningen; with Laß 
Frieand, ſpeaking phyſically, they can have nothing 


to do. They can be connected only politically, by 


ſome title of acquiſition or conqueſt, of which no 
proof is or can be ſhewn; or by the grant of a com- 
mon ſuperior, or by exerciſe of antient juriſdiction, 
implying ſome one or more of theſe titles. 

It is neceſſary for me to notice here another phraſe 
which has been uſed, * that all this is river and not 
fa” That it is not quite ſo, is indiſputably clear; 
it is true there are two paſſages which, during the 
reflux of the ſea, carry down the river title of Eems 
a great way from the main land; and for the conve- 
nience of navigation they are .indicated by buoys: 
But ſurely it might be queſtioned without impropri- 
ety, ſuppoſing no decided underſtanding in this par- 
ticular caſe, how far ſuch ſtreams beyond all capes 


and headlands are at all times of the flow of the 
| | Ocean 


[ 
\ 
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The. Ocean to be deemed mere river. In common under. 
33 ſtanding, the embouchure or mouth of a river is that 
— — ſpot, where the river enters the open ſpace to which 

A the fea flows, and where the points of the coaſt pro- 
ER je& no further. There may be ſhoals and ſands be. 
yond ; as on the coaſts of this kingdom, the Godwin 
ſands; and buoys may be placed, and they may be 
diſtinguiſhed from the ſea at low water; but what 
are theſe when the tide flows up, or at half tide, one 
, way or the other ?—undiſtinguiſhably parts of the 
ocean — undique pontus. I will not venture to lay down 
any thing more poſitively on this matter, than that the 
nature of ſuch ſea paſſages muſt be held to be, divif 
imperii, between the ocean and the main land; and 
when the ſea flows for navigation, they fhould rather 

ſeem to belong to the former, than the latter. 
It is the lefs neceſſary to be preciſe on this point, 
becauſe the capture in queſtion did not happen in 
theſe ſtreams, the eaſtern or weſtern Zems, but in the 
Watt; and ſuppoting that theſe two paſſages were at 
all times rivers, and mere rivers, how does it follow 
that all the water, with which they communicate, are 
not only river, but parts of thoſe rivers? They ſeem 
certainly, not to be ſo conſidered by the neighbouring 
ſtates. Do they carry with them the name of Een? 
by no means. They have a denomination of their 
own. In the chart which has been exhibited, 
and is referred to on both ſides, though not intro- 
duced by authority, how is the bank of land: de- 
ſcribed? The new Zee dyke, not the river dyke, 
which it ought to be, if the portion of waters was 
conſidered as river and not ſea; — How is the portion 
of waters at the other end of it denominated? The 
Lower 
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Lower Zee, What do the witneſſes ſay 7 It is ſtated 


man ſtanding on the coaſt can throw a horſe-ſhoe : 
$0 the other witneſs uſes the ſame expreſſion, tand. 
ing on the coaſt, a word very ſtrangely applied to a 
river, but the proper word applied to the ſea. Where 
is the horſe-ſhoe to be thrown? into the fa, not 
into the river, as they all expreſs themſelves. 
Conformable to this repreſentation, are the terms in 

which the extreme ſhore is deſcribed, buyten land, the 
without or outmoſt land, that point which. has no head- 
land beyond it. I obſerve too, that at particular times 
of the tide, the Watt paſſage is totally dry.—The Britiſh 
captors walked over the ſand to take poſſeſſion of the 
ſhips, which were at this time lying on land, but 
they were compelled to retire by the reflux of the 
ſea. It is then at high water to be taken as part of 


what land? of the land to which it is connected 
phyſically, the land of Groningen. It would be 
ſtrange indeed, that the juriſdiction of another coun- 
try, ſeparated by water, ſhould extend. beyond, that 
water, over a ſpace. connected with the main land, 
and at times making an actual part of it. 

But leaving this out of the caſe, on what grounds 
is the Watt to be conſidered as part of the Eems, 
which runs at one end of it, at ſome ſtates of the 
ſides; rather than as part of the ſea, which at all 
times runs at the other end? Admitting that the two 
paſſages were at all times to be deemed the river 
Eems, how follows it, that all ſea paſſages, commu- 
nicating with it, are to be deemed,, not only river, 
but parts of that river ? On che mere phyſical circum- 
ſtances, 


in one affidavit, that Groningen extends as far as a2 


the ſea, but at low water as part of the land—But of 
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ſtances, it is not too much to ſay, that 4 TPO 1 
againſt all ſpecial, as well as all general preſumption: 


by 0 upon all viſible circumſtances, it muſt be taken not 
** 1 


as part of Eaft Frigſland, but either as POE of _y 


_— ſea, or of the land of Groningen. 


Does the hiſtory ſupport the claim en thas ks 


geography? Hiſtory ſupplies no proof, of original 
occupancy or fubſequent ceſſion: As far as remote 
hiſtorical tradition goes, it ſeems to appropriate it to. 
Groningen, and to ſpeak of it as a part or parcel of 
that land, from which it has been ſince withdrawn by 
the irruption of the ſea. But there is evidence of an 
hiſtorical nature offered, of two kinds; 1ſt, There 
is an aſſerted grant of the emperor, as a common 
fovereign i in 1454; and, 2dly, The exerciſe of do- 
minion. On the grant, two things are to be aſcer- 
tained ; 1ſt, the authority; and, 2dly, the effect. It 
would ill become this Court to queſtion the extent 
of Imperial rights; but it is not too much to ſay, 
that the carving out a common river, even in the 


Interior of Germany, into private and excluſive poſ- 
ſeſſion, is a very high act of prerogative ; and it is 


not ſhewn, by any German juriſt of authority, that 
the relation which the Emperor, as head of that feu- 
dal confederacy bears to its members, and which has 
been very different at different periods, did at any 


time, or particularly at the time in queſtion, inveſt 


him with any ſuch prerogative. Suppoſe this caſe, 
that an Imperial grant did in the moſt expreſs terms 
declare, that one of the maritime provinces of the 
empire ſhould not have its natural extent of ſea-juril- 
diction, but that another province ſhould poſſeſs it, 
and ſhould confine and beard up its neighbour to the 


- 


narrow 


1 
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narrow extent within which a man can throw a horſe 
| ſhoe or plough-ſhare from the ſhore! No one can 
fay that a foreign court might not, without any im- 
modeſty or irreverence, deſire ſome information re- 
ſpecting the conſtitutional validity of ſuch a grant 
a grant which oppoſes all common principle, and 
which, coming from the general protector of the em- 
pire, deprives one province of its natural amplitude 
and means of defence, and expoſes it to conſtant 
uneaſtneſs and irritation from another province; and 
all this, without any afagned reaſon—a grant which 


repreſents the whole German Empire (a free conſti- 


tution as it fundamentally is), ſubject to as capri- 
cious a ſtate of PER on its chief, as can poſbbly 
de deſcribed. + 

But, 2dly. No auch injuſtice. f is nad to the 
grant; for conſtruing it, as I am compelled to do for 
the preſent purpoſe, I can attribute it to no ſuch in- 
| tended effect. What is it? It is truly deſcribed by 
the Pruſſian Miniſter, Baron Jacobi, at conferring 
on Count Ulric the feudal inveſtiture of Eaſt Frie/land.” 
It grants Eaſt Frie//and in its full integrity and no 
more ; it enlarges no rights ; it abridges no rights of 


another province; it grants nothing to the territory; 


it is a mere perſonal grant of that territory to the 
individual and his heirs. This is the general pur- 
view of the grant. What does it convey ? from the 


Weſtern Eems—not incluſively: Without any reference 
to eſtabliſhed uſage the terms could hardly be under- 


ſtood to enure to a grant of the Veſtern Lems itſelf; 
becauſe it is not the natural conſtruction of the 
words, and ſecondly, becauſe it interferes with the 


natural * of the contermimous province; for no- 
body 


** 
The . 


Twit . 
Gunncennmrns 


Now. , 
1804. 


3456 by CASES DETERMINED: IN — 


e body denies that Rottum detöngv to Groningen, and 
Gsner vas: that Borcum is the laſt Pran iſland. It gives the river 
——— Zems and all other ftreams, rivers, and rivulets,” 
: VO as if diſpoſitory of river navigations; But whether 
| tt be ſo or not, it is expreſsly qualified by the reſerve 
F rights appertaining to Eaſt Frigſland;“ fo that it 
leaves every thing on the footing of pre-exiſting 
Tights, adding or diminiſhing nothing. This ſeems 

to be admitted by the perſons authorizing the claim, 
and alleging this grant in ſupport of it; for it is ſaid 
on their part, that the grant is to en its con- 
' fruftion from the later uſage, which uſage is to be 
taken as evidence of the pre-exiſting right. . 
That being the caſe, there being no evidence of ac- 
quifliicn, no proof of ceſſion, and no direct authority 
to be derived from the terms of the grant, the whole 
queſtion is again reduced to uſage. If that is proved, 
it is certainly evidence of the moſt favoured kind: 
All men have a common intereſt in maintaining the 
ſanctity of ancient poſſeſſion, however acquired; 
ancient land- marks and ancient ſea-marks are re 
ſacerrimæ, and whoever moves them piaculum gſto. 
Then what is the natural evidence to be expected of 
ancient and conſtant uſage? and how much of this 
has been produced? How is ancient juriſdiction 
proved on ſuch a ſubject? By formal acts of autho- 
tity, by holding courts of conſervancy of the navi- 
gation, by ceremonious proceſſions to aſcertain the 
boundaries in the nature of perambulations, by 
marked diſtinctions in maps and charts prepared 
under public inſpection and controul, by levying of 
tolls, by excluſive fiſheries, by permanent and viſible 


emblems of power there 2 by the appoint 
8 | ment 
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ment of officers ſpecially deſignated to that ſtation, 
by ſtationary guardſhips, by records and muniments, 
ſhewing that the tight has always been afferted, and 
' whenever reſiſted, aſſerted with effect. This is the 
natural evidence to be looked for generally; and ſuch 
as it is more particularly reaſonable to require, where 
2 right is claimed againſt all general principles, and 
alſo againſt the natural rights and limits, and, indeed, 
againlt the independance and ny of neighbour- 
ing ſtates. 

How much of, this evidence 3 is produced ? A map 

or chart is produced, not publiſhed by authority, 
wy adopted by authority; in which there is no diſ. 
tinction whatever made, that applies to the ſupport 
of this claim. Upon that map, a perſon is examined 
at Embden, who puts a mark or diſtinction of his 
own (a) as the limits of what he conceives to be the 
extremity of the Pruſſian territory. He proceeds to 
mention what is the only important fact in the caſe, 
on that ſide of the queſtion; that thirty-ſeven years 
ago he was employed in fixing buoys and beacons, 
and that whenever he or his fellows fixed them be. 
yond that point, the Dutch took them up and threw 
them away, conſidering them as ſigns of authority and 
juriſdiction:“ This cannot undoubtedly be conſidered 
as of little or no weight; but that it ſhould be conclu- 
live, cannot be maintained: One obſervation immedi- 
ately ariſes on it, that if this man and his fellows did 
fix theſe buoys beyond theſe limits, they at that time 
either did not perfectly comprehend the meaning of 


— 


. 
* e 8 


(a) See Appendix. 
the 
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no aſſigned as the juſt limits, if theſe were 
nized limits? This witneſs is confirmed. by. Fd 
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dhe buoys, or the exact limits of the territory; be. 


.. cauſe, if they conſidered them as indications of terri- 


tory, how came they to place them beyond what are 


other perſons, ſhip maſters of Embden and Papenberg. 
with reſpect to their belief and underſtanding of the 
matter; but without referring to any particular fact 
as the around of their opinion: They only ſay, © that 
they underſtand the buoys and beacons at each ex. 


tremity were marks of ſovereignty 3 ; but; uo; beacons 


whatever appear to be marked in this, chart, as. in 


tereſted, and the Dutch comparatively little, and 


the Watt paſſage : and how is it poſlible that the 
Court can hold the buoys and beacons to be marks 


of ſovereignty, when it appears that the city of Em- 
den maintains eſtabliſhments of that kind in the 


iſland of Rottum, which is admitted to be a Dutch 
iſland belonging to Groningen * Indeed the laying 
down buoys and beacons is not in its nature to be 
conſidered as a neceſſary indication of territory, nor 
is it ſo underſtood by foreign writers (a): The 
laying them down may be a /ervitus, and a burthen, 
or it may be neither; it may be only, that this 1s 
navigation in which the city of Embden is much in- 


therefore are content to leave the care and expence 


. 
1 
8 . r — — 


(a) Iſte autem modus vaſa in flumine prominentia habendi, 
quod in tranſcurſu notandum, non ſemper arguit dominium in mari 
aut flumine publico ; cum etiam ab illis qui dominium tale non 


vendicant, uſurpari ſoleat in ſecuritatem navigationis, et libertatem 


commerciorum, illis in tali loco conceſſam. Loccenius de Jure M- 
ritimo. L. 2 . ch, "yt . 


of 
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of it upon their neighbours. The claini relies on theſe, 
as proofs of ſovereignty ; perhaps the evidence 1s ra- 
ther to ſhew.it to be more directly a corporation right 
of the city of Embden ; which of courſe would belong 
to the Count of Eaft Fri-/land, the ſovereign of that 
City. I do not mean to lay ſtreſs on this obſervation, 
any farther, than that if it is in any degree of that 
nature, it may ſomewhat enervate the evidence of the 
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perſons connected with that place; ſince the practice 


of the civil and imperial law holds principles very 
ſimilar to thoſe of our own municipal law, on the 
credit of teſtimony in ſuch caſes; and, on this parti- 
cular queſtion, the exceptions ſtated by Farinacius 
might not unfairly be objected againſt the Embden wit- 


neſs, (if it were neceſſary to urge them), in a matter 


which concerned the right and juriſdiction of his own 
city“ Limita, ut nee teſtes de univerſitate, ad fa- 


vorem univerſitatis admittantur, quando eſſet magno 


affectio ob annexum commodum, utputa quia age- 
retur de magno honore, vel de aliqua Juriſdiftione, 


aut etiam pro ſtatu- ipſius univerſitatis—and again, 
Si teſtis de univerſitate admittatur ad teſtificandum 
pro ſua univerſitate, non eſt omni exceptione major, 
nec integræ fidei.” L. 2. t. 6. Qu. 60. n. 522— 536. 
Then with reſpect to the cuſtom on which the 
claim is to be ſuſtained, what is the evidence that is 
required of it? It is laid down by Gail, an Imperial 
writer of credit on this ſubject (a), and by many 
other 


56— — 


(a) Thoſe who have any curioſity to inquire into the rules of 
practice of the Imperial law, and the reaſonings of the civil law 
writers on this ſubject, will find them treated of by Gail, lib. 2. 
ch. 31, De Conſuetudine & Requiſitis. Some of his poſitions are: 

YOL, 111, AA « Quod 


—__ 
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e, other writers of the beſt authority, that there muſt 


Gz2«0evuns. be at leaſt two witneſſes to prove a cuſtom; and that 
— — they muſt aſſign acts done as the ground of their 
i801, belief: It+is indeed doubted by them whether mere 
extra. judicial ads do afford ſuftictent evidence; they 

incline to think, however, that they do; but the 
whole courſe of their reaſoning, on the nature of 

the evidence to be admitted, is very fimilar to our 

own municipal rules on this. ſubject, which 9 

ſeem derived from the ſame ſources. 

As to all other evidence in this caſe, except the 

teſtimony of one perſon, ſpeaking to the fact of 

his being employed to lay down buoys, and of 


having had a ſcuffle with ſome Dutch perſons, as to 
the poſition of them ; and excepting the depoſitions 


— —_—_— . 


« Quad ad frequentiam actuum, communis eſt opinio duos au 
cum lapſu temporis fufficere ad introducendam conſuetudinem, hoc 
tamen moderamine, ut procedat, quando boni illi aftus ita ſtint no- 
torii, ut veriſimiliter i in populi notitiam veniant; alias actus duo 
non ſufficerent, ſed tot requiruntur ut ex iis tacitus populi eon- 
ſenſus colligi poſſit. Sed quid de actibus extrajudicialibus? Bre- 
viter, communis opinio tenet non ſolum actus judiciales ſed etiam 
extrajudiciales ſufficere, dummodo tales fint actus ut ex lis de 
tacito populi conſenſis conſtare poſſit,Modo ad praxim veniamus, 
Qui ſuper conſuetudine intentionem ſuam fundat, is eam probare 
debet, quia conſuetudo facti eſt, et facta non præſumuntur niſi 
ee et probare eam debet cum ſuis requiſitis, alias ſuccum- 
bet.—Proinde teſtes ad probandam conſuetudinem produQti, de 
hujuſmodi requiſitis cum ratione fcientiz deponere debent; quit 
non ſufficit talem extare conſuetudinem, fed neceſſe eſt dare ra- 
tionem ſcientiz, utputa quia viderunt ita obſervari in ſimilibus 
caſibus et a&ibus, idque frequenter, et longo tempore, publice, prz- 
ſentibus et ſcientibus multis perſonis, adeo quod inde appareat 
interceſſiſſe conſenſum populi. Preterea teſtes in tempore et 
aftuum identitate conveniri debent; alias fi de diverſis actibus 
deponerent, tanquam fingulares, fidem non facerent.“ f 
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ſigning any reaſon of fact, there is a total ſilence: 


there are no tolls but for the Borcum light-houſe ; no 


water bailiff, no court rolls of any water juriſdiction, 


nothing in the nature of perambulations, no ſta. 
tionary officers or guard-ſhips. But on the con · 


trary, there is a moſt material fact ariſing, that the 
Dutch not only had guard-ſhips in the Groningen 


Vatt, but that they exerciſed actual hoſtilities there; 
certainly this exerciſe of hoſtility is not concluſive 
evidence, that the place where this happened was 
not Pruſſian territory; becauſe it might be an irre- 
gularity on the part of the Dutch, and a ſubject 
of complaint on the part of Pruſſ a; but as far 
zs it appears on this evidence, it ſtands a naked 
fat; it does not appear to have been complained of, 
as an irregularity or. incroachment on the Pruſſian 
territory; and therefore it is not to be preſumed by 
this Court, that it is ſo to be conſidered. 


On this evidence then, it is. impoſſible for me to 


of two others ſpeaking to their belief only, without aſ. 


38. 
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— * unn 


Nov. 27th, 
1801. 


pronounce, that theſe captures are invalidated by 


being actually made on Pruſſian territory: — There 
remains the other queſtion, whether they are not vi- 
tiated, by the capturing ſhip having paſſed over neu- 
tral territory, to accompliſh the capture? as it is 
alleged they paſſed up the Weſtern Eems, and 
that the whole of that is Prulſſian territory. I have 
already intimated ſome doubts that might poſ- 
ſibly been tertained upon the preſent evidence, whez, 
ther the We/tern Eems is to be deemed at all times 
and in all parts of it clearly Pruſſian territory; but 
ſuppoſing it to be ſo, is it a violation of territory, 
to have committed an act of capture, after having 
paſſed over this territory to effect it? On this point 

442 there 


TWEE 
GEBROEDERS. 
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there are ſome obſervations of law, and ſome of 


fact, that appear not unworthy of notice: In the 


firſt place, the place of capture is acceſſible by other 
paſſages, not aſſerted to be neutral; it is not alleged 
that a hoſtile force might not have reached theſe ſhips 
by another route, through the Lower Zee, or other 
communications: It is not to be ſaid that they were 
fo incloſed and protected on all fides by neutral ter- 
ritory, that you could not approach them without 
paſſing over it. In the next place, it is not the caſe 
of an internal paſſage into the heart of the country, 
into the Homegat, if I may adopt their own term; it 
is a paſſage over an external portion of water, which 
you may preſcribe for as territory, but not as inland 
river, or/as part of the internal territory; it is not an 
entrance of an armed force, up an inward paſſage, to 
reach an enemy lying in theinteriorof the land. Third - 


1y, It is an obſervation of law, that thepaſſage of ſhipsover 


territorial portions of the ſca, or external water, is a 
thing leſs guarded, than the paſſage of armies over land, 
and for obvious reaſons : An army in the ſtricteſt ſtate 
of diſcipline, can hardly paſs into a country without 
great inconvenience to the inhabitants; roads are 
broken up; the price of proviſions is raiſed ; the ſick 
are quartered on individuals, and a general uneaſi- 
neſs and terror is excited; but the paſſage of two or 


three veſſels, or of a fleet over external waters, may 


be neither felt nor perceived. For this reaſon, the act 
of inoffenſively paſſing over ſu h portions of water, 
without any violence committed there, is not con- 
ſidered as any violation of territory belonging to 4 
neutral ſtate—permiflion is not uſually required; ſuch 
waters are conſidered as the common thoroughtare 
of nations, though they may be ſo far 9 

| 8 | that 
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that any actual exerciſe of hoſtility is prohibited The 
therein. Fourthly, It is to be obſerved, that the right Gal nffens, 
of refuſal of paſſage, even upon land, is ſuppoſed to — - 
depend more on the inconvenience falling on the = iel. 
neutral ſtate, than on any injuſtice committed to the 
third party, who is to be affected by the permiſſion. 
Grotius and Vattel both agree (a), that it is no ground 
of complaint, nor cauſe of war againſt the intermediate 
neutral ſtate, if it grants paſlage to the troops of a bel- 
ligerent, though inconvenience may enſue to the ſtate 
beyond ; the ground of the right of refuſal being the 
inconvenience that ſuch paſſages bring with them to 
the neutral ſtate itſelf, This being the general ſtate of 
the fact and of the law, it would be a propoſition 
which could not be maintained in a full univerſal ex- 
tent, that the paſſing over water, claimed as neutral 
territory, would vitiate any ulterior capture made on 
a third party. Suppoſe the caſe of a war between 
England and Ruta, and that the Sound was the paſs 
in queſtion, over which Denmark claims and exer- 


ciſes imperial rights, on ftronger grounds than can 


(a) On eſt auſſi tenu de laiffer paſſer librement par les terres, 
les fleuves, and les endroits de la mer, qui peuvent nous appartenir, 
ceux qui veulent aller ailleurs, pour de juſtes canſes ; ou, ils 
vont trafiquer avec un peuple eloigne, on s'ils ont enterpris une 
guerre juſte—Grot. J. 2. c. 2. /. 13. 

A toutes les nations ce devoir 8'6tend, aux troupes comme aux 
particuliers. Mais c'eſt au maitre du territoire de juger, ſi le paſ- 
ſage eſt innocent—et il eſt tres difficile: que celui d'une armèe le 
ſoit enticrement—le ſeul danger qu'el y a a recevoir chez ſoi une 
armee puiſſante, peut autoriſer a lui refuſer Pentree du pays Vail. 
. 3. c. 7. J 119. 123. Grotius does not allow the right of re- 
fuſal on this ground, but points out the precautions to which the 
intermediate ſtate may reſort, “ en faiſant paſſage les troupes, par 
petites bandes ſeparéęs, ou ſans armes, ou lui demander otages.“ 


AA3 be 
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The. be maintained in ſupport of this claim; or ſuppoſs 3 
bt war between France and Ruſſia, and the Da, danelles, 
— — to be the paſs in queſtion; or ſuppoſe any two powers 

Meet, exerciſing hoſtilities in the Mediterranean, after hay- 
ing paſſed through the Streights of Gibraltar, occu- 
pied by an Engliſh fortreſs on one ſide, and by Tan. 
gier on the other, formerly in poſſeſſion of this coun- 

try; could it be ſaid in any of theſe caſes, that cap. 
tures made beyond this point of paſſage over neutral 
water territory, would be invalidated on any prin- 
ciple of the law of nations? Where a free paſſage ii 
generally enjoyed, notwithſtanding a claim of terri. 

tory may exiſt for certain purpoſes, no violation of 
territory is committed, if the party, after an inoffen- 
five paſſage, conducted in the uſual manner, begins 
an act of hoſtility in open ground. In order to have 
an invalidating effect, it muſt at leaſt be either an 
unpermitted paſſage, over territory where permiſſion is 
regularly requeſted ; or a paſſage under a permiſſion 
obtained on falſe repreſentation, and ſuggeſtions of the 
purpoſe deſigned. In either of theſe caſes there might 
be an original misfeaſance, and treſpaſs, that travelled 
throughout and contaminated the whole; but if no- 
thing of this ſort can be objected, I am of opinion, 
that a capture, ctherwiſe legal, is in no degree af. 
fected by a paſſage over territory, in itſelf otherwiſe 
legal and permitted. 

Having before ſaid that this act of capture was not 
exerciſed on neutral territory, as far as I am enabled 
to judge by the preſent evidence, I muſt pronounce 
that no ſufficient objeCtions are ſhewn againſt the va- 
lidity of theſe captures z and that the ſhips mult be 
adjudged lawful prize to the captors, being bound to 
Amſterdam in breach of the blockade. 


* * * * 
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THE WILLIAM BECKFORD, Mvu1aneap. 
Maſter. 


_ (Inſtance Court.) 


Als was a caſe of ſalvage, civil and maritime, ori- Salvage, civil 
ginating by actions entered on behalf of ſeveral oe rn 


falyors, againſt the ſhip, cargo, and freight, ſtated al- bn 


together in the atteſtation of the owner, and ſchedule sen, about 
| 1300 |, Salvors 


annexed, to be of the value of 17,604. J. numerous. 


JUDCMENT. 
Sir W. Scott—This was a caſe of ſalvage on ac- 


count of ſervice performed in ſaving a ſhip and cargo 
of conſiderable value in great diſtreſs (a). 


The principles on which the Court of Admiralty 


proceeds, lead to a liberal remuneration in falvage 
caſes ; for they look not merely to the exact quantum 
of ſervice performed in the caſe itſelf, but to the 
general intereſts of the navigation and commerce of 
the country, which are greatly protected by exer- 


— 


(a) The ſhip belonging to Mr. Wildman of London, being of 
the burthen of 404 tons, and carrying a cargo of g India pro- 
duce from Jamaica to London, ſtruck on the Par ſand about 5 
o'clock a. m. on the 5th of Odober; every attempt was made by 
the crew, and a pilot taken on board on the 5th. in the Downs, 
to get her off, but without effect; on the 7th. Mr. Rowe and Mr. 
Valter, being two cnſtom-houſe officers, and perſons ſent by 
Mr. Cobb, the agent and correſpondent of Mr. Vildman, came 
on board. By their advice, a conſiderable quantity of rum and 
ſugar, and the guns, &c. were taken out for the purpoſe of 
lightening the ſhip ; but it was not till after many efe@ual efforts, 
made during the 8th. to float her, that ſhe at laſt got off in the 
evening of the 8th. and ſailed on the morning of the gth. to a 
place of ſafety, &c. 


tions 
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tions of this nature. The fatigue, the anxiety, the 


determination to encounter danger, if neceſſary, the 
ſpirit of adventure, the {kill and dexterity which are 
acquired by the exerciſe of that ſpirit, all require to 
be taken into conſideration, What enhances the 
pretenſions of ſalvors moſt, is the. actual danger 
which they have incurred ; the value of human life 


is that which is, and ought to be, principally con- 


ſidered in the preſervation of other men's property: 
and if this is ſhewn to have been liazarded, it is 
moſt highly eſtimated. I cannot ſay, that peril 
of life, in the preſent caſe, appears to have been 
incurred in the degree which has been repreſented 
by the falvor's counſel: The weather was not 


_ unfavourable in any very menacing manner, ſo as 


to render their condition particularly perilous ; but 
the ſituation of the ſhip and cargo was extremely 
ſo. It is proved that ſuch was their alarm concerning 
the poſſibility of ſaving her, after the ſhip got upon the 
fand, that a propoſal was made to the maſter, by the 
maſter of a ſhip, and appears to have been acquieſced 
in by him, for the throwing of this valuable cargo over- 


board; it was reſiſted by the ſalvors, they uſed their 


efforts, they employed their ſkill, and ſhip and cargo 
are finally preſerved. The ſhip and cargo are of 
great value; eſtimated at no leſs than 17,604 /. and 


every ſixpence of this value is indebted for its ſafety 


to theſe - perſons. —They are numerous, and their 
exertions were continued through the courſe of a 
third day. It ſeems hardly neceſſary, for the Court 
to look into the affidavits, by which the ſeveralſalvors 
attempt to diſtinguiſh each others merits, by ſhades of 
difference hardly worthy of notice. The whole is 


meritoriouſly performed, and I pronounce 1000 ” 


— — 
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be due to the ſalvors ; and the farther ſum of 50 l. to 
the owners of the three boats and ſnacks; 10 guineas 
a-piece to the two boys, and 15 guineas a- piece to 
the maſters of the ſeveral boats employed in ſaving 
the ſhip and cargo. 


— int. — 


(On Appeal, the 24th Nov. 1801), 


This cauſe was heard before the Judges Delegates 
at Serjeant's Inn, on an appeal brought by Mr. Wild- 
man, the owner of the ſhip and cargo. 


On the part of the ſalvors, it was argued by the 
King's Advocate, Erſkine, Laurence, and Stoabey— 
That the ancient principle of the maritime law 
gave a very liberal reward in caſes of ſalvage, 
where real ſervices had been performed, and con- 
ſiderable benefit had been derived to the property; 
that the reward had anciently been a proportion of 
the thing ſaved—a moiety, a fifth or a tenth, accord- 
ing to the merits of the caſe ; but that leſs than a 


tenth was ſeldom given; that although the rule of 


giving an aliquot proportion was now departed from, 
as not ſo well adapted to the extended ſtate of modern 
commerce, the principle of liberal encouragement 
ſtill remains: It was ſtated alſo from the practice of 
the Courts of Common Law, that in the caſe of the 
Oofter Eems, loſt on the Gedwin ſands, 21ſt January 
1783, (in which a demand of ſalvage, for the preſerva- 
tion of the cargo, had been ſent to a jury, on objections 
taken to the report of the Remembrancer of the Ex- 
chequer, who had awarded 800 /.), a verdict was re- 
turned, under the direction of Lord Loughborough, 
allotting 


337 


The 


Wirtin 
BfCkrokp. 


5 


Nov. 27th, 
1300. 

and Nov. 
I501. 


Nov. 4th, 
1801. 


— 


e 


The 
WILLIAM 
Bickrord. 


the preſent ſalvors were not of a high nature (a); 


Ever. was ge the ſhip being of the burthen of four or five 
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allotting as much as 3 500 l. the value of the —_ 
property being under 30,000 /, 


On the other fide, Arnold, Adams, and Marriot— 
admitting the general principle under which ſalvage 
was to be rewarded, contended that the ſervices of 


that 


* * \ 8 4 WF. Aa TY 
8 * 


— end 


(a) In caſes of ſalvage the great difficulty is, to obtain a repre- 
ſentation of the facts from diſintereſted witneſſes ; as there is uſually 
a great deal of contradictory evidence. The following depoſition is 
printed ſhortly, as containing a ſtatement of the circumſtances of the 
preſent caſe, given by perſons who had no apparent perſonal 
intereſt whatever, and who were firſt ſent to ſuperintend the 
management of the veſſel, by the agent of the owner, 

24th April 1800. 

« Appeared perſonally /ſaac Rowe of Margate, in the county 
of Kent, gentleman, and Daniel Valder of the ſame place, officer 
of the cuſtoms, and made oath, that at the requeſt of Meſſrs. Coll 
of Margate aforeſaid, bankers and agents, ſtating that the ſhip 
William Beckford, Robert Muirhead maiter, proceeded againſt in 
this cauſe, was on ſhore, and in great danger and diſtreſs, on a 


ſand called the Pan Sand, diſtant about ten miles from Margate; 


they, theſe appearers, went from Margate on Sunday evening, and 
early in the morning of Monday the 7th day of Odober laſt paſt, 
got on board the ſaid ſhip, and found her, in their opinion (who 
were well verſed in ſuch matters, he, the appearer, Iſaac Rowe, 
having lived at Margate, and been for many years concerned as 
agent for ſhipping ; and the appearer, Daniel Valder, having been 
at ſea for 14 or 15 years), in a very dangerous ſituation, with ber 
keel to ſtarboard ; that they found the boat Hawk, Edward 
Gibbs maſter, and ſmack Henry and Catherine, John Belſon maſter, 
and their crews, attendant upon and employed in her aſſiſtance, 
and undeiftood that they had made every exertion the preceding 
tide to get her off without effect, and then, ſhe making water, 
and ſtraining much, they had tended the pumps, and done what 


hundred 
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that they were ſervices of mere labour, for which a re- The 


ward, bearing ſome proportion to a labour price, Biggrent 


| would be a juſt and adequate compenſation; that ——— 
| they had contributed no . nautical ſkill, and had * 


incurred no perſonal danger. In oppoſition to the 


— — ** a —_— 
— 


tt. 
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hundred tons, with a very valuable cargo of Vg India produce, 

and the captain, oſſicers, and crew, very few in number, weak and 

exhauſted, and incapable to get the ſhip off without aſſiſtance; 
that they, theſe appearers, were clearly of opinion that the veſſel 
could not be got off without lightening. her, and accorgingly 
zdviſcd that it would be proper to cut away the main maſt, but it 
was reſolved to try what the comipg tide would do; but their 
elſorts then, in loofing the fails, and heaving upon the cable, 

; proving ineffectual, they reſolved to lighten the ſhip as faſt as poſ- 
ible, which they accordingly began to do, and whilſt they were 
ſo doing, the captain of the Brun/avick, a friend of the ſaid cep. 
tain, came on board the ſaid ſhip Villiam Beckford, and ſo fully 
concurred in the neceſſity of that meaſure, that he adviſed him to 
throw the cargo overboard ; and which they verily believe he would 
have done, but for the advice and remonſtrances of the appearers 
and the boats crews aforeſaid ; but the ſaid Robert Muirhead was 
ſv apprehenſive of the danger the ſaid ſhip was in, that by the 

advice of his ſaid friend, he ſent all his own prcp:rty, conſiſting 
of wearing apparel and other effects, on board the Brun/wick for 
lafety ; that they accordingly continued to lighten the ſhip until 
about four o'slock in the afternoon, and, during that period, got 
out a large quantity of rum, ſugars, coffee, and logwood, which 
goods were put into ſeveral boats, and carried on ſhore, and ſafely 
warchouſed at Margate.” 

Then ſtating Mr. Wildman's preſence on board the ſhip on the 
Sta, and the means taken of backing the ſails, on the ſuggeſtion 
of the ſalvors, by which the ſhip was at length got off, &c. 

The deponents finally make oath “ that the ſaid boatmen from 
Margate, through the whole buſineſs, uſed every effort in their 
power for the preſervation of the ſhip and cargo ; and they verily 
believe, that had it not been for their exertions and fill, the whole 
would have been loſt.” 
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caſe of the Oaſter Eems, Mr. Marriott cited the caſe of 
the True Briton, Clarke; which was a valuable home- 
ward-bound Eaſt India ſhip, ſtranded for about 24 
hours on the,Goodwin ſands, 19th March 1798, but 


| floated again the next tide, by the aid of ſome boat- 
men, carrying out an anchor, and aſliſting with their 


advice, &c. In that caſe the demand againſt the ſhip 
and freight was laid at 3000 J. but 100 guineas were 
tendered and paid into Court ; and the matter being 
ſent tb. a jury at Maidſtone, a verdict was returned, 
giving not more than 200 / (a). 


 JuDGMENT. 

The ſentence of the Court of Delegates affirmed 
the ſentence of the Court of Admiralty, but without 
coſts of the appeal. | 


"i 


— 


(a) N.Bx--There was a ſeparate action againſt the Eaft India 


Company, on account of the cargo, in which the ſalvors were 


nonſuited, 


0 ene 7 Gelg ie 
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Aice to which the Court alludes, is that general jug 
iminate exchange of priſoners, tank for rank, and after» 
an eſtabliſhed price; which has prevailed in modern 
times, C e account of bellig erent nations, during the heat of war, 
with arſed candor and vie faith, and with as humane atten« 
tion te unfortunate objects of this agreement, as could mark 
a conti of profound peace, or a dee of ordinary charity be- 
tween Now citizens; Out of this deſtription iadeed, mult be 
except many of the proceedings of the ruling powers of France, 
during prefent war: But adverting to the practice of the old 
gorern t of>F+ance, and of the other nations of Europe, it is 
impoſſii not te feel, that it is a proceeding ſo honourable to the 


meliorꝗ condition of modern manners, that we naturally wiſh - 


to aſſig to the particular age, that had the merit of producing 
fo ſalufF a change in the laws of war. But, perhaps, in ſuch 
an ing; it will not be eaſy to actompliſh more, than to deſcribe 
the gel features of different periods, ſo as to bring us ſome- 
thing rer to a conjectute, as to when, or ebout what time, the 
chang likely to have been introduced. 
ThiWnſequences of captivity; among the Romans, were death 


or penal flavery. Whilſt they treated their enemies with this 


ſeveriſ hey did not fuffer themſelves to relent from any compunc. 
tions Nenderneſs, towards their own ſoldiers (a); ſacrificing in 
this ice, che feelings of humanity to a boaſtful magnanimity ; 
and di ing it a meaſure of policy, to diſtourage their army, 2. 
truſti Wo any farther protection, than their own valour. Their 
ſoldie icht eſcape, or redeem themſelves, and be entitled to be 
receiv again into the State, jurs poſtliminii; but all public 
foliciif for their return, on the part of the Commonnealth, 
was {Wghtily diſdained. 


Hoc caverat ment provida Re 
Dips wee 
edit, et txemplo trabenti; 


8 Perniciem vonient * 

i nan periret | 1 
Captive — i” +2 Hon. Lib. 3. 
18 [4] The 


(«) Livy, B. 22. 


ww PPENDIX, A. 


| This well known circumſtance in the hiſtory of Repu, 1 
begebe lo mad Fwith wal to propoſe "dh exchange of 
priſoners, between the States of Rome aud Carthage, during a ſub- 
ſiting war, teaches us, that the practice of modern times is to be 


conſidered as novel—not in reſpe& to the original conception of the 


meaſure—but only in refpe@ to the regular and ſyſtematiciofluence, 
which i it has obtained, and. the happy conſequences derived from 
it. The principle was not long i in ſuggeſting itſelf to the notice 
of mankind ; but Key F the, ancients, it was counteracted by 
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feature in the Roman charaQer, 92 
In the ſame manner, in the hiſtory of — — e. it wy 
perhaps, be found, that the principle was rather obſtructed and re- 


ight degree, by the proud and crafty 
ſpirit. of military aggrandiſement, which form FH conſpicuous. 6 


* 


tarded in its growth by collateral obſtacles, than utterly unknown, | 


to our anceſtors, as not within the ſcope of their comprehenſion. 
Gretius, following Boeriut and others cited in his note, J. 3. c.7. af- 
cribes the civilization of the laws of war, in ſubſtituting ranſom and 
exchange of priſoners, in the place of death and ſlavery, to the in- 
fluence of Chriſtianity, But this muſt be received with great latitude. 
The reaſoning by which the ſpirit of Chriſtianity was appked to 
temper the ſeverity of war, appears to. have been very looſely 
conſtrued, and very limited in its operation. The following, 
paſſage in Bellus ſeems to contain the juſt amount of it. © Lex. 
enim, (ſi quis ingenuam,$ F. ff. de Capt.) dicit, quod in civilibus 
diſſentionibus, qui eſt alterutrius partis, non eſt hoſtis loco, ideoque 
neque captivus efficitur, neque poſtliminio egen ſunt enim 
minus chriſtiani quam Romani, invicem et concives et fratres, quod 

comprobatur auctoritate facrarum literarum. Cum enim Ifraclitz- 
captivorum magnum numerum traherent de Hieruſalem, occurrit. 
els propheta valde inerepans captivitatem illam, juſſitque omnes di- 
mitti, quia magnus (ut dixit) furor Domini eis imminebat: Ut ſunt 
igitur Fratree, et non hoſles, etiam ſi diſſideant, non efficientur ſerv 
capientium. Bellus, pt. 4. tit. 1. The moſt favoured. condition 
of prifoners, however, amongſt Chriſtian States appears in the 


time of this writer, 1562, to have been no farther relieved, than, 


by an exemption from the {tri laws of flavery ; * Vidimus enim 
hujuſmodi captivos remanere liberos, imponi tamen eis jugum re- 
demptionis, quanti ' poſſint, aut quanti convenit, et interim ſunt apud 
capientes jure pignoris, et ſi nalunt ſe redimere, poſſunt ad hoc com- 
1 j ** faciunt milites, etiam per N 15. 2 4. fit. 5 


34 
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at of the mitigating 8 er it EN Wi was” 

nfined to chriſtian priſoners, With the Turks and Moors; 

nt ſyſtem was ſtill thought worthy to be continued i in full 

ſe Quamvis autem in bellis que inter Chriſtianos, \Lzpe 

yeruntur, raro nt elle i in uſu, Jura poſiligiinii, maxime 

le homine ſunt conſeripta ; poſſunt tamen eſſe in his, quæ 

eis et Mauris geruntur, eum quibus antiquum jus me 

; unde et multi poſfunt caſus oontingere, in quibus ad bæe 

ii jura tecurri oportebit. I T6. Pte 3. f. 1: And. with 

o the nations of Lurope, it is very certain that for many 

after the eſtabliſhment of Chriſtianity, they continued 

e practices in regard to priſoners of war amongſt themſelves» 

re moſt uncbriſtian and ſanguinary. Bee, on this WR 

ird's Law of Nations, v. 1. p. 223. & ſeg. 

practice of ranſoming priſoners of war has prevailed in [all 

and ſo early as the © mid of the ſixteenth eentury, at 

re read of ſtipulations (a) for a general return of priſoners 6 * 
ties of peace. It might have been ſuppoſed, that this | 
have proved. a material ſtep towards the mvre- public 

yſtematie exchange, Yuring the courſe of a long var. 

has Gnce been introduced ; It might accordingly, in 

obability,- have led much earlier, to a general ame- 

on of the ſtate of war, in this reſpect; if there had not been 

al cauſes, to counteract the natural impulſe of men's minds, 

d pervert their ſenſe, of the common intereſts of nations, 

s ſubjet. Amongſt theſe cauſes may be reckoned, as no 

rial obſtacle, that popular law of arms, which gave to the 

iate taker, the power and: controul over the perſon of his 

ry and entitled him to appropriate to himſelf, the Rene 
ſom, as the great booty of war; © 

Black Book of the Admitalty, which contains many things 
7 to the law of arms, and à chapter reſpecting the 
ff the conſtable asd marſhall in time of war, lays down the 
ng rules, for the taking, and keeping, and ranſoming, of pri- 
«* Alſo, be it at battaill, or at any other dede of armes, 
that -priſoners be taken, he chat firſt may have his faith, 
ave hym for his priſoner; ahd he fliall not nede to abide 
he warde of hym, to the end of his journey; and none other 
oreover] take hym, ne have hym for priſoner ; but it be 
for his. alſo, if any enemy be born to ground, he that 
orne him to the erthe afore, if any other come after and 
is faith, be that taketh his faith, ſhall have the half 


fa] 2 | maunceon 
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| raunceon of this priſoner zz and he that hath him downthe oher ba, 
1 %%% that taketh his feith; ſhall have the warde of hym, mak} rag 
4 BEN urete, to his partner—alſo, that every man paye | his thirds to 
rd capiten, or maiſtre, of, all maner wynnyn of werre—and * any 
man take any priſoner [as foon] as he aken in the ooſt, that 
he bring his priſoner to his capiten or maillre; ; and that, u 
peyne of loſe of his parte, to his ſaid capiten of maifire, foul 
bring him within 8 days to the kyng, coneffable, or 'mareſhall,” as 
£ foon as he good lymay. So that he be no other way, upon peyne 
| to loſe his parte, to him to he given, that ſhall give to the cone- 
fable and mareſhall firſt warning thereof. And that e every man 
kepe or doo kepe his Prifoner, that he fede not at large'in 
tofleyng, c ne goo at large in loggyng, but yf a wayte be had upon 
kim, vpon peyne to Joſe his priſoner ; reſerving to his maillre, or 


lorde, his thirde of the whole, if he be not partner of the default; 
and the ſecond part to hym, that ſhall now firſt fynde him, and 


the thirde parte, to the coneftable, upon the ſame peyne. 
It may be objected, that the private intereſt, of the captor would 
apply, not more ſtrongly, to exchanges during war, than to ſti. 
pulations, for a general return in- treaties of peace and it may not 
be eaſy to aſſign a reaſon, why it ſhould not. The fact'is however 
that we meet with ezrlier: traces of the one practice, than of the 
other. There might he-cireumſtances accounting for the diſtine· 
tion z or it may admit only of this anſwer, that the extenſion of ge- 
neral principles, as it unfolds itſelf in matters of practiee, is of very 
flow and unequal growth. In what manner, the captors rights and 
the public intereſt were compromifed on theſe latter occaſions, dos 
not appear. But that the private intereſt of the captor did in ſome 
meaſure operate unfavourably, fo as to render the terms of releaſe 
more burdenſome, and leſs likely to be conducted, on any ge- 
neral principle of benevolence, or on any diftia&' view of reci- 
procal advantage, is proved by the following paſſage from Bel. 
tus.. He is reprehending a practiee of transferring the in- 
tereſt in priſoners, by which the price of their raufom - was 
much enhanced, aud adds, ego tamen vidi magnos viros ia 
caſtris non abſtinentes hoc contractu, et maximas taleas confe- 
eutos, etiam ad quinquaginta ſcytorum millia, cum captivus vis 
quingentis aut mille veniiſſet; et propterea dubito quod diffcillinus 
eſet ſuccurrere captiug, quia ſtaretur uſyi caſtrorum, licet equiorem 
et juſtiorem credam priorem contrariam hartem.“ Be/luc, 27. 4. 1. 9 


The extracts that eee . drann this anne was s Judge 
ar 
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Nor in the armies of 2 V. and Pb. It. authorize U us tac: con- 
, that no practice ſo general, and fo favourable to the con- 
of priſoners, as à public exchange in time of war, way 
during the principal part of the 16th century, The 
e intereſt of the captor, ſeems to have continued, through 
eriod. The exact time, at which it ceaſed, may not perha 
ly aſcertained. © From a proclamation of Charles I. 1628, 
ay infer that the private iatereſt in priſoners had, not been en. 
diſcontinued at that time; as we ſee that the individual 2 
in ſome cafes, enjoined, to keep them at their own expence, 
rere ranſomed or exchanged: ; From which it may not EEE 
inferred, that their intereſt in them was not entirely extin- 
d. For as much as during the hoſtility between us and 
ings of France and Spain, divers of their ſubjects have been 
at ſea, and brought into this kingdom as priſoners by private 
ff war, and ſuffered to paſs up and down freely, &c. We 
reby declare our royal pleaſure and command, that all ſuck 
s as either already ate, or at any time hereafter ſhall be 
cht into this kingdom by a private mga of war as priſoners, 
be kept in priſon and ſafe cuſtody, at the charge of thoſe 
ſhall ſo bring them in, untill they ſhall hence be delivered 
ent backe unto their ſeveral countries, either by <vay of ex: 
e for our ſubjects which ſhall happen to be priſoners there, or 
wile. 23d Fuly 1628.” Rym. v. 18. p. 1035. It appears 
mprobable that this was a ſeaſon of ambiguous practice, 
en the two ſyſtems, The expence of the captor continued, 
e may infer from that, his emolument alſo, No public 
re ſeems; before, to have been concerted, ta create an ex- 
geable fund of priſoners, if it may be ſo expreſſed, on the 
nt of the public—yet the latter part of the proclamation 
to point to an exchange, in ſome reſpects, ſimilar to what is 
practiſed; except, that it does not appear, whether it was to 
place during the continuance-of the war. 
is not to be concealed in this place, that Grotizs, in his Hiſt. Belg. 
593, ſpeaks of commutario capti vorum, as a return to former 
ice: Hzc (i. e. the enormities ariſing from a ſyſtem that 
deen adopted by the Spaniſo commander of giving no quar- 
& c.) docuerunt mirari vetera, præſentibus obſequi, redi- 
ue ad morem, ut pro agris tributum penderetur, caftivorum 


!tatio fieret, aut redempti menſtruo ſtipendio exſolverentur.“ 


1 


| ing it into effect. There is po mention of the term cartel, although 


of later times, introduceꝶ 1 it, J. 3. ch. 14. J. 9. 3 The words of Gro. 


deen introduced. At quas apud gentes Jus ſervitutis ex bello in 


| him to have given ſome account of them, in this place. 


and bis own better knowledge. At a later period, we at- 


between the French and the Imperial army in lah, The letten 
of the commanders, Prince Eugene and the prince Du Vaul mou 
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There may however be reaſon to ſuppoſe that this was not a public 
exchange by cartel, as it js now practiſed. In his great work, d: June 
Belli & Pacis, he does not ſeem to have adyerted to it, as a prac: 
tice. ſo general, as to require any obſervation, on the mode of carry. 


in one paſſage,” his tranſlator, Barbeyrac, ſpeaking i in the language 


tius appear ſo limited, xo the conſideration of the priſoner's $ meany 
of liberating himſelf, that they afford an additional reaſon for ſup- 
poſing, that general cartels, at the expence of the public had not they 


uſu non eff, optimum erit permutari captivos—proximum IN 
pretio non iniquo ; hoe quale ſit, præciſe definiri nqu poteſt ; ſe 
humanitas docet non ultra intendi debere, quam dedy 3 ne EG Ar 
CAPTUS rebus neceſſariis. From which it is to be inferred, that 
the priſoner paid his own ranſom, * Alibi hoc pactis aut moribus 
definitur, “ and then follow ſeveral references, all of them to ancient 
biſtory. Had the practice been fo known, as to have aſſumed are- 
gular character, and to have been attended with eſtabliſhed forms, 
amongſt the nations of Europe, it would have been natural for 


of the propriety of the preceding conjeQure, the reader 
wuſt judge for himſelf, on the facts vhich are here introduced, 


rive at greater certainty. | In the year 1665, there is mention 
of a perſon coming to England, in a public capacity, to negotiate 
an exchange of priſoners, between this country and Holland, then 


at war,” D Bfrader Latrer, v. 3. 7. 475, In 1501 it appears 
from Lanberty's Memoirs, vol. I, p. bog. to have been radliſed 


expreſs « that a cartel ſhould be ſettled on the footing of the 
late war, in Piedmont, or on the Rhine. For a modern treaty on 
this ſubjeQ, ſee the treaty between Zngland and France, 12th March N 
1780, in which, as a ſequel to an exchange per rank, a money 
price is eſtabliſhed—60 J. for an admiral, commander in chef, and 
1 ]. for a common mariner, &c, with other intermediate prices; 
By which on a default of correſponding ranks, the compenſation 
was made up, by numbers of an inferior degree; or, when theſe 
were all expended, by: a money PR Martin, '3 Treaties, vol. h 
p. 276. | | | 
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Dee to Page 23.) 
THE ANGELIQUE, STRENG Maſter, | | 
he Angelique a caſe of very firong and . circum- 


ances, preſented itſelf to the Court of Appeal. —It was the 1 
of a ſhip and cargo taken on a voyage from Madraz to the 


hants, reſident in Madras, It was aſſerted on the part of 
laimant, that a trade of this nature had been carried on by this 
liar claſs of merchants, under the knowledge and per- 


's governing Officers in India, and by the Spaniſb government 
{anilla.. It appeared alſo, that there had been a ſubſequent per- 
on of the Governor of Madras, Lord Clive, and of the Govet- 


ted to the claimant in this caſe—and the application ſtated, that 
d been uſual to trade in this manner, without conſulting go- 
ent; but that the application was now made in conſequence of 
apture of the Angeligue.—It was ſaid farther, that there was a 


ituting the council at Madras, ſtating their opinion of the 
ity of the trade, and repreſenting the extreme bardſhip of the 


to the Vi lu Court 4 the * of Good * 49 — 
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2) From that opinion, I take the liberty of extrating the 
wing account of the perſons called Armenian merchants := - 


ſtates, © that in the year 1688, a treaty or agreement was en- 


ch the latter, in conſideration of their changing the ancient | 
e of their trade to Europe, (till then carried on to a great extent 
he way of Turkey), and ſending their goods on the Company's 
s to Londen, by which the cuſtoms were expecled to be greatly 
eaſed, were granted, within the Company's limits, all the pri- 
res enjoyed by Britiſh ſubjects; and were licenſed to trade to. 
a od 


d ſettlement of Manilla, and claimed on behalf of Armenian. 


on of the government of Madras; and that it had in former 
alſo been a trade ſpecially privileged by the Ea, India Com- 


eneral Lord Mornington, for the carrying on a Gmilar trade, 


— Aug. 12, 


«4 


d into between the Old Company and the Armenian Nation ; by | 


% 


opinion of the Attorney General (a) of Madras, under a cer- (e) Mr. Sul 
ite from Lord Mornington and Lord Clive, and the perſons van 


ArEN DIE. 


After a very full bearing, the Court of Appeal were of 
that by the general law, all foreigners refilent within the Brig 
dominions incurred all the obligations of Briti/h ſubjeQs—that 
there was nothing to diſtinguiſh this partieylar claſs of merchants, 
in point of law, from the general rule —that, whatever doubt 
might be entertained, whether the EgH India Company might not, 
ia wars in India, originating with them, under the power aſ the; 
charter, relax the operation of war, ſo far as to licenſe the 

of indiriduals with ſuch an enemy; they could unqueſtionabiy bave 
no ſuch power, in reſpect to a trade carried on with a'general and 
public enemy of the crown of Great Britain-—that'it would on that 
gccount be uſeleſs to admit the claimants to prove, as it wavoffered, 

the fact of a tacit or acknowledged permiſſion, from the Governor 
in council in /ndia, The Court ſecmed to admit, that the trade 
in queſtion might be a very lucrative trade, in a public point of 
view z av it was the means of carrying the filver, received by the 
Armenian merchants in Manila for the exports of the Company's 
manufactureg, on to China, where it was, veſted, as a fund for ſhe 
purchaſes, made by the Eaſt Iadia company, the private merchants 
taking in payment bills on the company in /adia. They thought, 
that on theſe grounds there might perhaps be reaſon for making 
| 1 8 vs particular 
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and from Europe, on the Company's veſſels on equal terms. For 
many years before this, they had had a free and uninterrupted 
trade to Mazila, (from which the Company were excluded by 
the treaty of Madrid in June 1670). and this commerce was by 
the agreement allowed to be carried on directly from the Com- 

pany's ſettlements, in any ſhips which had their permiffon ta 
trade; Hꝛxving been before received as neutral ſubjeQs of Perſia, or 
as temporary ſubjects of the Mogul Empire, the refidgnce of fame 
Armenian families in the Company 8 factories, was not, from the a 
ture of theſe faQtories, conſidered by the Spaniards as a circum 
ſtance of ſufficient weight to exclude them. from the, port of Mo 
ala, or a reaſon fon depriving them, of their ancient advantages 
of trade by treating them as Engh{b ſubjects, It is now 100 Jem 
ſince the tient) or agreement was entered into, and during that 


14 #3 has ab 


though coming directly from our ports, they have uniformly Ny: 
conſidered and treated by the Spaniargr, as a neutral nation.“ 
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cular regulations in future for ſuch a trade; but being of 
ion, that, as it was in the power of the crown alone, to declare 
ſo, it reſted with that authority only, to diſpenſe with its 
tions, they affirmed the ſentence of the Vice Admiralty Court, 


condemred the ſhip and cargo, as the property of Britiſh ſub. 
taken in trade with the enemy. 


ies, and conſidering» that they had been led into a miſtake, 


Per a public miſapprehenſion prevailing in Huala, even on the 
of the Governing Perſons there, the Court Da the ex- 


ces of the ſuit to be paid out of the proceeds, 


* 


No. I. 


CERTIFICATE gf conſuls at Smyrna, exhibited in 
the cauſe relating to the Herman. 
(Tranſlated from the Iialias.) 


7x, the underſigned conſuls, do certify, that, except the French 
and Englib nations which are eſtabliſhed here with an ex- 


er nation has factories belonging and appropriated to it; but 
every European native or deſcendant, and every Ottoman ſub- 
carries on, promiſcuouſly, and equally, the commerce of the city 
Smyrna, both importation. and exportation, with thoſe of 


bland and France. 


looked upon by them as a people exempt. from their domi- 
1, that under favour of the protection of the Grand Signior, 


oy the franchiſe aud liberty of exerciſing commerce and arts in 
States. 


mſelves under which conſul. they pleaſe, and withdraw from 
to go to another; ſo that you here ſee Imperialſe, Sicihans; 


 indifferently under conſuls of their own or of a-foreign nation; 
does the protection under-which- they are, acquire to, or im- 


er whoſe conſul they remain, 
Smyrna, Auguſt 29, 1781. 


jeing impreſſed with a conviction of the bond fide conduct of the 


ive commerce of the Levant, with their refpeRive States, no 


any, Italy, Muſcovy, Holland, and others not in the States of 


That the individuals, natives and FW IE of the aforeſaid 
tes, known and comprehended by the Turks, under the name 
Fr ank or Muſtemen, which 18 to ſay, — free and independent, ; 


hat it is conſequently at the option of ſuch indiniduals to put 


eder, Danes, V enttiant, Genoeſe, Savogardt, Swe, and Maſe | 


wow eas character uf citizens or ſubjecta of that prince. | 
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; 1 b CERTIFICATE from the Secretary of K Da 
| Levant "nds, a in the cauſe W to the 
Ta Dutch eſtabliſhment Ra fovnded on the capity- 

- +. * Jation or privileges, granted by the Ottoman court, to all 
Europeans or Franks in general, to reſide and carry on trade in 
the Ottoman dominions, under the Protection of their reſpeQive 
ambaſladors and conſuls, and the avs i in _ nn, 398 Europeans, 


2. The Dutch eſtabliſhment at Pages © is 7s called i in the acts, the 
conſulate of the Netherlands : this being alſo the denomination in 
the acts paſſed by the ſeveral conſuls of the Dutch nation at Leg- 
* Cadiz, Malaga, and other . in the Mediterranean, J 


3. The Dutch canſyls-as well at Smyrag as in other ves ws 
appointed by the. States General. 


„* 


The conſulate duties on ſhips and goods at Smyrna, and in 
all ather ports of the Mediterranean are regulated by the States 
General, and differ in the ſeveral places. df 


The States General have erected a college i in \ Hollmd, vale 
the name of the Levant trade and navigation in the Mediterranean, 
whoſe buſineſs it is to inſpect the tranſactions of the conſuls in 
the Levant and ports of the Mediterranean, whither their juri- 
dition extends; to take care that the conſulme duties in the ſe- 
veral ports be paid agreeable to the tariff ordained by their High 
Mightinefſes, and the produce be applied to the 2 of * 


conſuls, & c. &c. & c, and other N 


6. There i is 0 Duich faQtory at W nor any Latta com: 
pany in Holland. The trade from and to Holland is open to all 
nations, and is more properly called a ſociety of Dutch born ſub» 
jects, and deſcendants of Hollanders, born in Turky and, emigrated 
from hence; as likewiſe of ſubjeQs of other powers, who have 

united themſelves to enjoy an one and the ſame footing, — 


APPE VIE Nes. 


don ol the Dutch ambaſſador, nad. the prnileges ofthe gener | 
ropean capitulatjon granted by the Ou empire. 5g 150 


7. The Dutch eſtabliſhment at Smyrng 3s not reſtrifted to 
is objects. Subjects of other powers are admitted therein 
d have liberty to become members of the Dutch eſtabliſhment, 

muſt ſgbmit to pay the "Dutch conſulate for ſupport of the 
nſuls, Ke. apd to WE COS TL FIN {gy 


ions. 


8. Among thoſe whos are dds of the Dutch cſtablifment, 
Demetris Baltaxzi, e eg ec 
perial and Greek Ottoman ſubjects. | 


9. Any perſon whoſoever may t trade from Tyrly to Holland, on 
e and the ſame footing, whether Dutch ſubjects or not, and 
ether-members of the Dutch eſtabliſhment or not, and may load 
ps at Smyrna for Holland ; though a higher duty is paid in Hal. 
d on goods coming from thence in foreign ſhips, than * 
ich are brought by Dutch ſhips, 


10, Members of the Dutch eſtabliſhment at Sm yrna, chute 
anders by birth, deſcendants of Dutch ſubjects in the Levant, 
lobjecte of other powers, are in all reſpects upon an equal 
ting, enjoying the ſame Ts and are * to the ſame 
linances of that ſociety. a 


11. For encouragement to was members of the Dutch 
aliſhment in the Levant, and to augment the trade, the children 
ized jn the chapel of the ambaſſadors or the conſuls are con- 
red Dutch fubjects; and when out of their country they enjoy 
protection of the ambaſſadors of their High Mightineſſes ; 
i when they come to reſide in Holland, have all the privileges 
Dutch-born ſybjeQs ; - aud this extends as well to the deſcend- 
s of Hollanders born, as of ſubjects of other powers, who are 
mbers of the Dutch eſtabliſhment i in the Levant. 


12. From all this it very cendy appears that the Dutch eſtabliſh- 
nt at Smyrna i is by no means a factory; that it has no excluſive 
vileges of tiade; is not bound or reſtricted by a Levant com- 
iy in Holland, nor even granted to Hollanders only, Moreover 
members of the Dutch eſtabliſhment in the Levant, may not 
Fe any ſhare in the Dutch ſhips without the approbation of their 

| High 


rr 4 f 


tine the States Getern, to Ae 
r tener de delfvered. From henct it Run 
. hone the ern een ee e a fpctory, 
they would have a right to that which they are now obliged. to 
iſk as a favour, on the ſame footing as Hollander: born, 
at Liſbon, Leghorn, Cabs, or other foreig trading ms and this 
rig ht would be confined to natives of 1. Wheteas it it 
1 2 granted to the members of the Dutch elfabliſkment at 


enen 


I. the andetweittet eee deve. 
vigation in the Mediterranzax,. do hereby certify, Thin the 
forgoing articles contain the terms on which the Dutch eſta- 

"* Bfiffimient in all the maritime ſcales of the Levant and other 
ports of the Meduerrantan are carried on; and therefore all 
the articles therein contained, are draws up agreeable to the 
truth. In teſtimony whereof theſe preſents are ſigned by 
me, and confirmed with the ſeal of office of the direction in 
* 18th of Feptember, 1781. 


(IL. 8. V J væx Holsr. 


Faitkifully 1 rand front the _ out of Low Du 
into Exxlis. 
n the 26th of September, 178 1. 


| Nuoc atteflor, 
(L. 8) PIETER HENDRICK Abo 
| Natl. 
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colours ſhall be horne at fea in metchant 
 veffels, belonging to any-of his Majeſty's 2908 
of the united kingdom of Great Britain and Ire- : 
land, n a | ppm thereunto mans 


| GEORGE * 


Wess, by the . niticles of union of the — of 
at Britain aud Jrelang, as the fame have been ratified and 
OP — by two acts of parliament, the one made in our par- 
GY Great Britain, and the other in our parliament of Ire 
land, it was provided, that the enſigus armorial, f ags, and banner: 
of our united kingdom of | Great Bua and Treland, ſhould. be 
fuch as we ſhould appoint by our royal proclamation, under the 
great ſeal of our faid united kingdom : and whereas ye have, | 
our royal proclamation dated this day, appointed aud dec] 
that the arms or enfigns armorial of the ſaid united kingdom 
ſhould be as therein expreſſed : and whereas according to ancient 
ulage, the enſigns, flags, jacks, and pendants worn by our ſhips, 
and appointed as 2 diſtigction for the ſame, ought not to be 
worn on board any ſhip or veſſel belonging to any of our fub- 
jects, ſo that our ſhips and thoſe of qur ſubjects may be eabily 
diſtinguiſhed and known: we, have therefore thought fit, by and 
with the advice of our privy council, to order and appoint the 
enſign, deſcribed on the fide or margin hereof, to be worn on 
board all ſhips or veſſels belonging to any of our ſubjeQs what- 
fever; and to iſſue this our royal proclamation to notify the 
ſame to all our loving ſudj eQs, hereby ſtrictly charging and 8 
manding the maſters of all merchant ſhips and 3 
to any of our ſubje&s, whether employed i in our | or 
wiſe, and all other perſons whom it may concern, to wear the 
faid eplign on board their ſip or veſſels; and to the end that 
none of our ſubjeQs 1 . preſume on board their ſhips. to wear | 
our flags, jacks, and pen ants, which, according to ancient uſages 
have been appointed ap 3 diſtinct ion to our ſhips ; or any flag, 
Racks, or ER, in ſhape and WARNE of Worn ſo Aut 


vis 8 H&# 
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fembling ours'as not to be eabily diſtinguiſhed therefrom : we ce, 
with the advice of our Privy Council, hereby ſtrictly charge and 
command all our ſubjects whatſoever, that they do not preſume * 
to wear in any of their ſhips or veſſels, our jack, commonly 6alled 
The Union Jack, nor any pendants, nor any; fuctr colours as are 
uſually borne by our ſhips, without particular warrant for their fo 
doing from us, or our High Admiral of, Great, Britain, or the com- 
miſfioners for exccutiog the office of High Admiral for the time 
being: and we do hereby alſo further command alt our loving ſub- 


wear on board their ſhips or veſſels any flags, jacks, pendants; or 
colours; made in imitation of or reſembhgg ours, or any, kind af 
pendant whatfoever, or any other enlign than, the enſign deſcribed 
on the fide or wargin hereof, which ſhall be worn inflead, of the 
enfigri before this time uſually worm in merchant ſhipsz ſaving, 
that for the better diſtinction of ſuch ſhips as ſhall have commi. 
Lions of letters of mart or reprizals, againſt the enemy, and any 
other ſhips or veſſels which may be employed by the principal 
officers and commiſſioners of our navy, the, principal officers of our 
ordnance, the commilſioners for vicualling. our navy, the com- 
miſſioners for our cuſtoms | and exciſe, and the commillioners, for 
tranſportation for our ſervice, relating. particularly to thoſe offices 
our royal will and pleaſure is, that alleſuch ſhips as haye com- 
miſſions of letters of mart or reprizals, ſhall, beſides the colours 
ot enſign hereby appointed to be worn by merchant ſkips, wear 2 
red jack with a union jack, deſcribed in a. canton at the upper 
corner thereof next the ſtaff; and that ſuch ſi and velſels as 
ſhall be employed for our ſervice by the principal officers and 


- 


cotamiſſioners of our navy, the principal officers of our ordnances 
the commilſiobers ſar vidiualling our nary, the commilſoneri fo 
our cuſtoms and exciſe, and the commiſſioners for tranſportation 
for our ſervice, relating particularly to thoſe offices, ſhall wear a 
red jack with a union jack in a canton at the upper cornet thereof 
next the ſtaff as aforeſaid, and in the other part of the ſaid jack 
ſhall be deſcribed the ſeal uſed in ſuch of the reſpeQive ofhices 
aforeſaid, by which the ſaid ſhips and veſſels ſhall be employed. 
And we do ſtrictly charge and command, that none of our. loying 
ſubjects do preſume to wear any of the ſaid diſſinction· jacks, unlels 
they ſhall have commiſſions of letters of mart or reprizule, or be 
employed in our ſervice by any of the before-mentioned officers. 
And we hereby fequire cur High Admral, and commiſſioners for 
3 £ 7 | oxecuting, 
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executing the office of High Admiral, the governors of our forts 
ad caſtles, the officers of our cuſtoms, and the commanders or 
officers of any of our ſhips for the time being, upon their meet- 
ing with, or otherwiſe obſerripg any-ſhips or veſſels belonging to 


pointed to be borne as afoteſaid, or wearing any flag, pendant, 
jack, or enſign, contrary hereunto, whether at ſea or in port, not 
only to ſeize, or cauſe to be forthwith ſeized, ſuch flax, pendant, 
jack, or enſign, worn contrary to our royal will and pleaſure herein 
expreſſed, but alſo to return tlie names of "ſuch ſhips and veſſels 
neglecting to wear the enſign” hereby appointed, or wearing any 


the names of their reſpeRive maſters or commanders, unto our 
High Adniiral, or commiſſioners for executing the office of High 
Admiral, or the Judge of our High Court of Admiralty for the 
time being, to ihe end that all perſons offending may be duly 
puniſhed for the ſame.” And we do hereby command and enjoin 
the Judge and Judges of our High Court of Admiralty for the 
time being, that they make ſtrict enquiry concerning all ſuch 
offenders, and cauſe them to be duly puniſhed: and all Vice Ad- 


uired to proceed in the like manner, within the ſeveral ports 
ad places belonging to their reſpeQve precincts. And our fur- 


the times hereafter mentioned; videlicet, for all ſhips in the 
hannel or Brit Seas, and in the North Seas, after twelve days 


om the date of theſe preſents; and from the mouth of the 


ewhere, after ten weeks from the date of theſe preſents; and 


theſe preſents (a). 


* 


thouſand eight hundred and ons in the forty- firſt year of 


our reigt N. 


1 _ * — 


any of our ſubjects, negleQing to wear the enſign hereby ap- 


fag, pendant, jack, or enſign, contrary hereunto, together with * 


mirals and Judges of the Vice Admiralties, are hereby alſo re- 


r pleaſure is, that this proclamation ſhall take place according 


annel unto Cape Saint: Vincent, after fix weeks from the date 
theſe preſents; And beyond the Cape, and on this fide tbe 
ſuinoctial Line, as well in the Ocean and Mediterranean as 


ond the Line, aſter the Jac of eiglt month ſrom the date 


Given at our court at 95 role the firſt day of January one 


—_ 


„ 


che ſorm of words, this appear ta have been copied. 


(e) In purſuance of the 1ft article of the union between Eng- 
d and Scotland, there was a ſimilar proclamation, from which, as 


15 


— — — ——kñSbu 


Preamble, wWentdz your Majeſty: bös been Pal by a letter of Low 


of the Vice 
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cap. x6vi. . 


Ege of ep fs 
Courts in the We, Indies. and America, and for 
giving a more. ſpeedy. and eſſectual execution to 
F 


2 E 1801. 


Grenville, one of your Majeſty's principal ſecretaries of. ate, 
bearing date the twenty-ſecond day of Fanugry.one thouſand eight 
hundred and one, to direct the Lords Commiſſioners of the Ad. 
miralty to revoke the commiſſions of prize heretofore granted to 

the Vice Admiralty Coutts in the Vgl Judier, except at Fumaita 
and Martinicy t and whereas it is fit and may tend to che due ad- 
miniſtration of juſtice, that your majeſty ſhould be enable to mike 
competent proviſion for the ſeveral Judges of Vier Admiralty 
Courts in any two of the iſlands in the V [ndier, and at Hah: 
| fax in America ; and that the proceedings of the ſaid Courts) and 
ety eee Re eee e | 
de duly regulated; be it therefore enacted by the King's moſt 
excellent Majeſty, by and with the advice and conſent of the lords 
ſpiritual and temporal, and commons, in this preſent” parliament 


His Majety aſſembled, and by the authority of the ſame, That from and after 


may, by order i" the paſling- of this att it ſhall be lawful for his Majeſty, his heirs 
Tries for Judges and ſucceſſors, by any order in Council, to fix and aſeertain proper 
and adequate falaries for the ſaid Judges of the Vice 3 


Saum: inthe Courts eſtabliſhed in any two of the iſlands in the 5 Iden, md 


Weſt Indies, likewiſe at Haſfax in America, not execeding the ſum of two 


u Ame; thouſand pounds per annum for any one of ſuch Judges; and ſuch 
ſalary ſhall be iſſued, payable, and paid out of the conſalidated 
bnd. of Great Britain. 


and by Letters II. And be it further enafted, That it ſhall be lawful for his 
Patent may Majeſty, by any letters patent under the great ſeal of Great In. 


grant to any 


doe Judges, tain, to gire and grant to any ſuch Judge upod bis reſignation of | 
| „ af 
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iy fuch office, an annuity for the term of his life, not exceeding uponrefignation, 
ne thouſand pounds, to be iſſued and payable, and paid out of the = —_ pay 
onſolidated fund; and ſuch annuity ſhall be charged and charge- — Pots ” 
ble, and paid and payable in like manner in every reſpect, and fund. 
nder and ſubje& to ſuch rules, regulations, proviſions, penalties, 
nd forfeitures as are contained in an act paſſed in the thirty-ninth 
ear of the reign of his preſent Majeſty, intituled, Aa ad for the 
mentation of the ſalaries of the Judges of the Courts in Weit- 

Juſticiary, and Barons of Exchequer in Scotland, and for ena- 
ling bir Majeſty to grant annuities to perſons in certain offices in the 
vid Courts of Weſtminſter Hall on their reſignation of their reſpefive - 
fices : Provided always, That no ſach aniivity granted to any ſuch No ſuch anouity 
udge ſhall be valid, unleſs ſuch Judge ſhall Rave continued in one 232 
or more of the ſaid offices for the period of fix years, or ſhall be Di ty 
ited with ſome permanent infirmity, diſabling him from the nued in Office 
ue execution of his office, which ſhall be diſtinctly recited in the peat 9 
aid grant. 725 3 the Duty. 


III. And be it further enacted, That it ſhall be lawful for his His Myefy 
ajeſty, his heirs and ſucceſſors, to eſtabliſh rules and regulations — 3 
or the ſaid Courts, and from time to time regulate the fees to be Cours, and te- 
aken by the ſaid Judges, and the other officers of the ſaid Courts, 8 Fees 
or all acts to be done therein, and to alter and amend ſuch rules 3 
nd regulations, and make any new table or tables of fees, as is 

aid Majeſty, by and with the advice of his council, ſhall deem 

t. | 


IV. And be it further enacted, That the profits and emolu- The profits ef 

ents of the ſaid Judges ſhall in no caſe exceed the ſum of two 2 

houſand pounds to each or any or either of the ſaid Judges in any 2, ooo l. per 

one year, and ſo in proportion for any part of a year, over and * L 

above the ſalary of ſuch Judge by this act granted, and every ſuch ſhall keep * 

Judge ſhall keep a juſt and true account of the fees and pecuniary —— _ 

profits and emoluments- received by him as ſuch Judge in each — Dn the 
ear, ending on the 1ſt day of January in each year, and ſhall, as Commiſſioners 

loon after the ſaid firſt day of January as the ſame can be done, in of the navy. 
very year tranſmit an account thereof to the commiſſioners of the 

navy, and ſhall carry all ſum and ſums of money exceeding the ſaid 

lum of two thouſand pounds to the aecount of the ſucceeding year, 

or pay the ſame or any part thereof to ſuch perſon or perſons, 

VOL, 111 (B] 


The Courts may 
exerciſe over all 
rizes, &c. tne 
me powers as 
if they had been 
brought into any 
port of the iſland 
or colony where 
ſuch Courts are 
held. e 
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and in ſuch manner as to the ſaid commiſſioners of the n hall 


ſeem fit,- and they ſhall for that purpoſe direct. 


V. And whereas it is expedient that the powers of the fate 
Courts, and the execution of their proceſſes, ſhould be rendered 
more effeQual and eaſy, be it therefore enacted, That each and 


every of the ſaid Courts, and the ſeveral and reſpeQive Judges 


and Officers thereof in any iwo of the ifſands in the Weſt Indies 


and at Halifax, ſhall have and may exerciſe over all prizes carried' 
into any of his Majeſty's colonies in the Veſt Indies, including 
therein the Bahama and Bermuda iſlands, and over all perſons in 
any way concerned therein, and in all matters and things relating 
thereto, all the powers and authorities, and ſhall and may put in 


force all the regulaticzs, proviſions, penalties, forfeitures, matter 


and things relating thereto, as if ſuch prizes had been actually 


brought into any port of the iſland or colony where ſuch Vice 


Admiralty Court ſhall be held; and as if the perſons concerned 


The Courts may. 
iſue Commiſ- 
hens, &c. to be 
executed in any 
ether of his 
Majeſty's colo- 
nies or tcriitoe 
in the Weſt In- 
dies or America, 
& c. for any 
purpoſe of legal 
ad judication, 
and all marſhals, 
&c. ſhall exe- 
cute procc ſſes 
Huing from 
nel Cutts. 


therein were actually reſident ajithia ſuch iſland or colony. 


VI. And be it further enacted, That it mall be lawful for rake 
Judges and other officers. of the ſaid Courts to iſſue commiſſions, 


orders, decrees, attachments, and other proceſſes, to be executed 


in any other of his Majeſty's colonies or territories in the V 


Indies or America, including therein the Bahamas and Bermuda 


iſlands, for the examination of witneſſes for the appraiſement and 
ſale of captured property, or for any other purpoſe of legal adju- 
dication ; and all ſuch commiſſions, orders, decrees, attachments, 
and proceſſes, ſhall be valid and effeclual, and ſhall be in full force, 


and be put in execution, in relation to all matters and things cog- 


nizable by ſuch courts, in every part of his Majefty's colonies, 


plantations, and territories in the Veſi Indies and America, includ- 


ing therein the ſaid iſlands' of Bahama and Bermuda, notwith- 


ſtanding any law or laws of any ſuch colonies, plantations, or ter- 
ritories to the contrary thereof ; and all-marſhals and deputy mar- 


ſuals, or other officers executing. proceſſes of any ſimilar nature, 


or in default of any ſuch being reſident in any iſland or colony, al 


officers executing any legal proceſſes, by whatever name or names 


any ſuch officer ſhall be " called] ſhall and are. hereby required to 
execute the proceſſes iſſuing from the faid courts, and ſhall be 


liable to ſuch fines, penalties, forfeitures, or puniſhments, for any 


* or any neglect in executing thereof, as any officer or 
olficers 


— 0 _> i * 
— * 
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- officers of ſuch or the like deſcription are liable to for any negle, : | 
and as if ſuch court was eſtabliſhed and held in the iſland, co- _ 45 


lony, or territory within which the functions of any ſuch officers - 
are to be exercifed as aforeſaid, „ 


VI. And whereas it is expedient that the proceeds of property ,,, . - "a 
captured and converted by ſale, ſhould be ſecured until final ad- — . 


judication ; be it enacted, That in all caſes where a commiſſion of - praiſement and . 
ſaie is granted 


appraiſement and ſale is granted by the Judge of the Vice Ad- fees Paal den- 
miralty Court before final ſentence, the proceeds of ſuch ſale ſhall tence, the pro- 
not remain in the hands of the captors or their agents, but ſhall _ _ . 
| i | F | ; - ight into the. 
be brought into the regiſtry of the Court, and remain ſubject to regittry of the. 


the further orders of the Court till. final ſentence. Cuurt, 


VIII. And whereas injury is frequently ſuſtained in the ſale of * 
captured property in remote parts of his Majeſty's dominions, cline to take 
where there are unſuitable markets for ſuch ſales; be it therefore Ea * 
enacted, That in caſe of any order for further proof made by with conſent of 
any Court of Vice Admiralty, and the claimants thereot declining = — = 

mants, 


to take the property whereon ſuch queſtion ſhall ariſe upon bail, 4;..6 it to be 
it ſhall be Jawful for the Court before which ſuch- queſtion ſhall wg to England 


| a Gs | | ; for (ale; andif 
be depending, with the conſent of the captors and claimants, or the captors un- 


- reaſonably with- 
their reſpective agents, to direct ſuch property to be ſent to Eng 8 — 


land, and there to be ſold by conſignees, to be named by ſuch ſent, they mall 
parties as aforeſaid, and the proceeds of ſale to be forthwith de- pay tne differ. 
poſited in the bank of England, in the names of ſnch conſignees, IN 
ſubject to the final adjudication, the expences of freight, inſurance, of reſtoration, 
and other charges attending the tranſportation and fale of the 3 
property, to be a charge thereon; and in caſe it ſhall appear to been ſent to 
any ſuch court that the conſent of the captors ſhall in any ſuch England. 

caſe be unreaſonably withheld, the ecptors ſhall (in caſe of reſti- 
- tution) be adjudged: and made anſwerable, and ſhall pay ſuctr 

ſum as ſhall be adjudged in any ſuch Court to be equal to the 

difference in value of the property at the time of ſuch reſtoration, 

and what would have been the produce thereof if it had been ſent 

for ſale to England, ſuch difference to be aſcertained in ſuch 

courts by ſuch ways and means, and ſuch evidence as to what ſuch 

property would have ſold for in Great Britain, and as to the 


charges to which the ſame would have been ſubject, as ſuch court 
{hall deem ſatisfactory for that purpoſe. 


[B] 2 IX. And 


* 1 "1% - 
oy = WAA LL 
. 


APPENDIX; No. III. 


Azrequoit of I. Ava be it further enaRed, That if en poy final ſegtence 
appellants, the or adjudication of any ſuch Court, an appeal ſhall be duly entered, 


di- 

: — * — it ſhall be lawful. for the Court from which ſuch appeal ſhall he 
=] 3 made, at the requiſition of the appellant, to direct the property on 
Cale, and the' Which ſuch ſentence or adjudication ſhall have taken place, to be 
adh the ſent to England far ſale in like manner as is herein-before directed, 
bank, or the | and the proceeds to be depoſited in the bank to abide the decifion 
1 pro- of the Lords Commiſſioners of appeal; or in caſe the p 

77 fent ang ſhall have been converted by ſale, the proceeds thertof ſhall be ſent 
8 an and depoſited in like manner; and in caſe any queſtion or difficulty 
rife. the — ſhall ariſe reſpecting any ſuch property or proceeds ſent to Eng. 


tors or clai- land, either beſore or after any ſuch appeal, at any time after 
mants may a 


ply by their their arrival in England, or reſpeRing the fale or proceeds thereof, 
po — it ſhall be competeut for either of the captors or claimants thereof, 
jg or or their reſpective agents, upon notice to the adverſe parties, or their 
the Lords Com- agents, to apply by their proctor or proctors to the High Court 
—_ of Admiralty of the United Kingdom of Great Britain and Ireland, 
their direQions. if before the appeal proſecuted, or afterwards to the Lords Com- 
% 6 miſſioners of Appeal, for directions in regard to the ſale or ma- 
| nagement of ſuch property or proceeds, and the ſaid High Court 
of Admiralty or Lords Commiſſioners aforementioned reſpectively 
are hereby authorized to give ſuch order and direction therein as 
the nature and circumſtances of the caſe may require, for the ſecu - 
rity of the property or proceeds, or for the begeſicial employment 
of the ſaid proceeds in government ſecurities for the benefit of the 
parties who may ultimately be entitled, and to cauſe ſuch order 
and directions to be enforced and put in execution, if the ſame 
ſhall be neceſſary, by ſuch and the like ways and meaus, and under 
and ſubject to ſuch penalties, forfeitpres, regulations, and reftric- 
tions, as ſuch Court or Lords Commiſſioners reſpectively may uſe 
or exerciſe, in relation to any property, or perſon or perſons, ſub- 
je to the juriſdiction or controul of ſuch Ceurt or Lords Com- 
miſhoners reſpectively, 


In procefſes of X. And whereas great inconveniencies have heretofore ariſen 
9 from delays in ſerving the proceſſes of the Court of Appeal ſor ob- 
upon his Ha- taining appearances and other interlocutory orders ; be it there- 
e 4 fore enacted, That in all cafes of captures by his Majeſty's ſhips, 
ſervice upon the a ſervice upon bis Majeſty's proctor ſhall be deemed an effectual 
captain of a 


King's ſhi ſervice upon the commander of the ſhip waking ſuch capture; 
and iu the Sour aud that upop the taking out of all letters of marque, the owners 


of 
I 


* 
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of the ſhips or veſſels in relpeR whereof ſuch letter of marque pasta > le, 
ſhall be granted, ſhall nominate and regiſter in the Court granting tr of marque, - 
ſuch letter of marque a proftor exercent in the Court of Appeal in the yell hal 
prize capſes, with power of revocation and ſubſtitution ; aud a ominate 3 
ſervice of proceſs upon ſuch proctor ſhall be dęemed an effectual —— 
ſervice upon the commander, owners, and ſureties of privateerg him ſhall be 
in all caſes where an appeal has been declared in the Court below upon the Com- 
within fourteen days after ſentence; and in caſe any priyateer ſhall mander, &e. 

d to adjudication againſt any prize in any other Court than 
that from which the letters of marque ſhall have iſſued for ſuch 
privateer, it ſhall be neceſſary that a proctor ſhall be regiſtered as 
aforeſaid, together with the names of the owners of and ſureties for 
the ſaid privateer, before the uſual monition is granted, upon 
which proctor in like manner the ſervice of the proceſs of the 
Court of Appeal ſhall be effectual: Provided nevertheleſs, That His Majeſty's 
his Majeſty's proQor, or any procter nominated as aforeſaid, ſhall Proctor, or a no- 
not be anſwerable for any damages ariſing to their parties reſpec- — 3 0 
tively, from no appearance being given in their behalf in the for damages 
Court of Appeal, unleſs the proctor ſo nominated ſhall have ac- ou 1 
cepted ſuch nomination by a writing under his hand, and alſo un- given, unleſs in- 
leſs the ſaid parties reſpectively ſhall have ſufficiently inſtructed {ng cas” 
their ſaid proctors to appear and defend the appeal. 


XI. And be it further enacted, That in all caſes where no ap- What ſhall bs 
peal hay been entered as aforeſaid, a ſervice of the proceſs either deem-d ſuffi- 


upon the commander of the King's ſhip, or upon his regiſtered — — 
agent in this kingdom, or upon his Majeſty's law officer in the Port = 
Court below, or in caſes of captures made by privateers upon the «iq, | 
commander of the privateer, or upon either or any of the ſureties to 


the letters of marque, ſhall be deemed a ſufficient ſervice upon the 
parties, | | 


XII. And be it further enacted, That in all proceedings had In proceedings 
upon captures 


upon captures made by any privateer, the owners ſhall be deemed by privateers the 


and conſidered parties to all and every part of ſuch proceedings, owners to be 


| and the ſaid owners, and likewiſe the ſureties, ſhall be jointly and d, aber 


ſererally liable to all orders and decrees made therein and made and the ſureties 
upon them reſpeclively, immediately after final ſentence, without _ 2 => ga 


further perſonal ſervice upon the commander, or putting him in after final ſeg» 
contempt by proceſs of contumac y. rence. 


XIII. Provided 
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AR not to pre- XIII. Provided always, 44 be it further e That 30. 
how Tie ths thing herein contained ſhall be conſtrued to prevent any claimant 
property de- or claimants in whoſe favour a ſentence of reſtitution ſhall have 
r tral been paſſed, or ſhall be hereafter paſſed, from having the pro- 
33 Geo. In, perty claimed by him delivered to him or bail in the manner ſpe. 

Cap. 66, _ cified and directed by an act, paſſed in the thirty-third year * 
his preſent Majeſty, intituled, An Ad for the encouragement of 
"Jn and for . better and more . N bis oy We 


. 


Orders iffued by XIV. And whereas it is e that the moſt ſpeedy and 


. the Lords Com- effectual means ſhall be taken to enforce the execution of the 
miſſioners of 


Appeal to be orders and decrees of the Lords Commiſſioners of Appeal, be it 
executed i in his therefore enacted, That all interlocutory orders, final decrees, 
1 attachments, or other proceſſes iſſued by the Lords Commiſſioners 
tranſmitted to of Appeal, to be executed in any of his Majeſty's plantations, 
1 Admintty * may be tranſmitted to either of the ſaid Vice Admiralty Courts 
Courts. in which the cauſe originally depended ; and in reſpect to cauſes 
already depending or which may have depended in any other Vice 
Admiralty Court in the Weſt Indies, including therein the Bahama 


"Ne and Bermuda Iſlands, before its functions in matters of prize ſhall 
EK, have been revoked, then ſuch order, decree, allotment, or other 
| proceſs may be ſent to either of the ſaid Vice Admiralty Courts, 


which the Lords Commiſſioners of Appeal ſhall direct, there to 

de regiſtered and carried into execution by the ſaid Court; which 

Court, upon the ſame being duly complied with, ſhall: take the 

| ſame meaſures as if the ſaid order, decree, attachment; or "er 
r had originally iſſued from the ſaid Court. 


Ad not to re- XV. Provided alw ays, and be it further enacted, That nothing 
firain bis Ma- jn this act contained ſhall extend, or be conſtrued to extend, to 


ſty ſ t- 
—— reſtrain his Majeſty, his heirs or ſucceſſors, from iſſuing or grant- 


fron of prize to ing any commiſſion of prize to any other Court or Courts, or 


= arg tom from making ſuch further rules or directions relating. to any 


making further Courts of Admiralty. for the adjudication and- condemnation of 


n _— prizes, as by his Majeſty, his heirs and ſucceſſors, with the advice 


- Privy Council. of his or their Privy Council, ſhall - be thought e or 
85 proper. . 

Such Courts XVI. Provided always, and be it further ck That in 

1 caſe his Majeſty ſhould be pleaſed to iſſue any commiſſion of 


rules and poſ- my to any other Vice Admiralty Court in the Wet Indies, ſuch 
ſeſs the ſame 5 Court 


1 


* 


Court ſhall be ſubje& to the ſame regulations, and ſhall poſſeſs powers, as 
de ſame authorities and powers as are provided by this act for 83 
e Vice Admiralty Courts in any two of the iſlands in the NS 
Indies and at Halifax. 


XVII. And be it further enacted, That no 8 during the o judge to 2. 
e he ſhall hold the office of Judge of any of the ſaid Courts as agent for 


all, either by himſelf or by guy perſon on his behalf or for W 


any intereſt in 
nefit, act as agent for any prizes that may be captured from any privater, or 


e enemy, or ſhall have any ſhare or intereſt directly or in- "+ ner re | 
aly in any privateer or letter of marque, or ſhall be anywiſe eftates. 

ncerned in the care, management, or ſuperintendance of any 

ates in any iſland in the Weſt Indies, or on the continent of 

ion. ö ( 


md 
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(Note to Page 167.) 


NOTIFCATION of the Suſpenſion of the Blockade of 
Holland, ſent to the Foreign Miniſters 27th Nov. 1799. 

E ſouſſignẽ ſecretaire d'<tat a regu l'ordre de prevenir . . .. . . 
que le roi a juge convenable, de ſuſpendre, pour le preſent le 
ocus de tous les ports des Provinces Unies, établi par ordre de fa 
ajeſtẽ, et dont lꝰẽtabliſſement fut notifiea . , . . par le ſoul. 
one dans ſa note en date du 21 du mois de Mars. 


| | (Signs) GRENVILLE. 
A Downing Street, 
27 Nov. 1799. | 


I n * „* 


(Vote to Page 5. of the Appendix.) 

As an additional proof of the manner, in which priſoners of 
war were conſidered and treated ſo late as the middle of 
the 17th century, and as connected with the proclama- 
tion of Ch, 1. A. D. 1628, the following Article is extra&- 
ed from a Treaty of Peace between — and Spain 
31ſt May 1631. | 

rt. 28, 

T#ar the priſoners taken in war, on both fides, although 
condemned to the galleys, ſhall be ſet at liberty and diſ- 

ſed, upon pzyment of the expence for their maintenance 45 

% who are not in the galleys, and upon payyzent of their ran- 

m by thoſe, who had formerly agreed for it.“ 
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| No. 8 
(Referring to Page 240, E eg. ) 


2 fr the Tri.) 8 
1 wth September 1 1800, 


Captain Facomo Mazzola, Liſbon. - 


J Have this moment received a ban from Mr. E. F. Calvert; 
addreſſed to my brother and Co. inſtead of myſelf; to whoni 
you are configned, and to whom the Fruit belongs, jointly with our 
riends ſignior Giovanni Yanautgardin of Venice. I obſerve with 
nfinite concern that the leak which had not been properly ſtopped 
at Cephalonia, has reſprung. To you it excluſively belongs to 
adopt every neceſſary meaſure for the preſervation of the cargo; 
hich I truſt, from the precautions you have taken, will not have 


nlade the cargo in order to get at and ſtop the leak, you alone 
s to judge of the propriety of ſuch a meaſure ; at all events I 
eel it incumbent upon me to obſerve that the Zi/bon people ought 
ot to be too expenſively employed, left conſiderable charges ſhould 
de incurred; the underwriters alſo ſtrongly rely on your direction 
this buſineſs. In the mean time you will take eare to write 


d make my beſt compliments to Mr. Calvert, to whom I do not 
ite by this mail; and you will obſerve that as the cargo cannot 


tranſported in any other ſhip, without expoſing you to the rift; 
cannot agree to incur great expence z ever ready to obey your 
ommands, I have the honour to ſubſeribe myſelf, 


Your moſt obedient ſervant, 
(Signed) THOMAS POWELL, 


uſtained any injury; and ſhould it even have been adviſcable to 


ae fully hereon by the firſt opportunity. I will thank you alſo 


| 
| 


| 
\ 
| 
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(Page 240, & ſeq.) 


| K wow all to whom this inſtrument of bond and bill of maritime - 
riſk and 'bottomry may come, That in.the year, from the birth 
of our Lord Jeſus Chrift, 1801, on the 3 iſt day of the month of 
January, in this city of Liſten, in my office perſonally appeared 
Jacomo Mazzola, captain of the Imperial ſhip called the Grati- 
tudine, whom, I know to be the teal. perſon ;- and he declared' to 
me, the notary, in the preſence of the witneſſes herein-after 
mentioned, that within twentyrfour hours after the arrival of his 
faid ſhip, at London, or any other port, and previous to beginning 
to make any delivery of. the cargo at the port 'aforeſaid; or any 
other port, that he the captain, or whomſoever may act in len of 
him, or in caſe of his abſence, or perform the duties of his ſaid 
quality, ſhall or will pay by this bill of riſk, fea. exchange, and 
bottomry, to Francis Manoel Calvert, profeſſed in the oder of 
Chriſt, or to his order, the ſum of 52731. 12 7. ſterling, prins 
eipal and premium of riſk and-ſea exchange, at-the rate of-16 
fer cent. the which principal he acknowledged: to have received 
here of the ſaid Francie. Manvel: Calvert, in the good cnment mosey 
of this kingdom, under the denomination: of true and legitimate 
money of ſea exchange and bottomry, on the hull; keel; and ap: 
purtenances of the aforeſaid ſhip, and therewith to ſupply the 
wants of the repairs, caulking, and of the cargo of the ſame, on 
which he had effectively inveſted it; the ſaid: Caltert taking upon 
| himſelf, and in conſideration of the aforeſaid premium of 16 fer 
cent. voluntarily agreed for and ſettled between them to un tb 
ſex-riſk on the (aid hull, keel, and appurtenances, and cargo of the 
ſaid ſhip, in her enſuing voyage, which tlie ſaid eaptain is abvut 
proſecuting from łhis port of Liſbon to that of London—theſe being 
the riſks which the aforeſaid Francis Manoel Caldert takes on 
himſelf, and is to run; ſuch as of tlie ſeay winds, fire, ſtranding, 
and ſhipwreck, enemies, and falſe friends, detentions of princes, 
and reprizals, during the whole of his ſaid voyage, excepting . 


nevertheleſs thoſe of barratry of the maſter, and of average as mel 
particular as general, the which are expreſsly excluded ; the which 


riſk ſhall commence to be run from the hour che ſhip ſhall 1 


3 
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r firſt anchor to ſet ſail from this port to that of London, and 
all ceaſe in 24 hours after having come to an anchor; and for 
ready payment of the aforeſaid ſum, he the captain binds 
ſcIf and his effects in general dues and funds, both in actual 
ſſeſſion and future, and by ſpecial mortgage the cargo, freights 
e, or that may become due; and in caſe of failure of the prompt 
yment in due time, he birids- himſelf under this clauſe of mort- 
ge to pay to him or to his order, for all the delay until full 
yment at and after the rate of fix per cent. per annum; and there 
ing alſo preſent Andrew Belucci, mate of the ſaid ſhip, by whom 
was declared, that in caſe of the abſence. of the aforeſaid captain, 
> bound himſelf to fulfil the contents of this bond, they thus 


d I, the notary, in the name of whomſoever it may concern, 
ing abſent ; to all which were 'witnelles preſent, Foav Pedro 
ocks, who alſo acted as interpreter as well for the captain as for 
te mate, he being there vice conſul, and Manoel Eugenio Coetho, 
ho together with the parties ſigned thereto: J. Foge de Al. 
da Rorig, the notary, wrote it; Facomo Maxxola, Andrew Belucci, 
oav Pedro Roele, Manoe! Eugenio Goetbo, and J. Joge de Al- 


tric, of his Royal Highneſs the Prince Regent, our lord, whom 
od preſerve, cauſed, this inſtrument to be tranſcribed from my 
ok of notes, to which J refer myſelf, and have ſubſcribed it, 
id figned it in public form. 


In teſtimony of the truth, 
Joc DE ALMEIDA ROKIG, 


Whoſe hand - writing is certified by, 
| FRANCIS ARBOUIN, 
Vice Conſul, 


rancis Mao Calvert. 


Tor 


tecuted and accepted, after theſe preſents being read to them, 


da Rorig, notary public of notes in the city of Liſbon and its 
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No. vil. 
(Page 240, & ſeg. 


A SCHEDULE of the chad a ee at 244. 
N. B. The report of the Regiſtrar and 3 
directed, p. 277. hen not yo! been og 


Riede of the ſhip — — 
Mariners“ wages, 30 and ad — 

Unlading, warehouſing, and reſhipping — _,— , 700 
Commiſſion at 5 ber cent. — — | 
Bottomry premium, 16 per cent. — 


Value of the ſhip as ſold i in Eoglend 1170 C. 
Freight about. - da _ 4. 


1 Vil. 
(Page 240, & /q.) 


CIVIL ſentence on a queſtion of proteſt ariſing on 
general and particular average againſt wind and 
ſea. 

oN Prince Regent of Portugal, and of the Hither and 
Farther Algaroes, of the African ſea, lord of Guinea, and of 

the conqueſta navigation and commerce of Ethiopia, Arabia, 
Perſia, India, &c. To all, &c. &c. be it known, That in a Court 
held before the tribunal, certain proceedings were inſtituted on the 
petition and proteſt of F. Mazzola, maſter of the Imperial ſhip 
the Gratitndine ; and the ſaid proteſt herein inſerted was pro- 
noued for by the faid Judge as containing all that will by the 
fentence of the Court be more particularly expreſſed and ſet forth— 
Petition. J. Mazzola, ſheweth that he failed from Trigſe with a 
cargo for London, with his ſhip ſtaunch and in good condition, 


25th January 1800; chat he touehed at Venice and Zante to deliver 
ſundry 
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goods and ſhip others for London, and failed again goth 
for Cephalonia, where a further part of his cargo for London 
o be taken in; that in proſecution of his voyage to that 
he met with ſo much tempeſtuous weather and ſhipped ſo 
water, that he was obliged to unliver the whole of his cargo 
»halonia for the purpoſe of careening ; that having reihipped 
rge, &c. he ſailed again 22d June, and arrived off Gibraltar 


him to, he ran into Gibraltar, but was, whilſt in the act of 
g anchor, and delivering his bill of health to the port officer, 


of Hain; that he was again chafed by the aforeſaid French 
eer, but protected by a Britiſh frigate which eſcorted him 
pe Spartel ; from whence, being unable to procure his bill 
alth from Gibraltar, and being in want of water, he deter- 
to go into a port of Portugal to obtain thoſe neceſſary ar- 
chat the wind continuing to blow on the coaſt, he was 
d to proceed before the wind, and was driven into IL Mon, 


being permitted to proceed higher up for want of his bill of 
; that on the gth, a ſhip ſailing outward ran foul a-head of 
and unſhipped an anchor; that on the 10th Auguſt he ſet 
further proſecution of. his voyage to London with a north- 
ind, and ſteered his courſe weſt north-weſt by weſt for ſeveral 


iderable quantity of water; from which he firſt apprehended 
ak was in the fide, but found afterwards that the water in- 


en inches of water, ſo that it was impoſſible to ceaſe pump- 


„) were ſtove in, in conſequence whereof the whole fore- 
pa his ſhip was open, and admitted a great quantity of water; 
th eing then in 40 deg. 55 min. N. E. latitude, he reſalved on 
taq g. to the caſt, and making the ſhore as ſoon as poſſible with 
thEF{wmps conſtantly at work, and a man placed with a light in 
thld to watch the progreſs of the water, in order that if it 


pr 
rel for that purpoſe ; that in this fituation ſhe proceeded till 
[e] 3 the 


July, when meeting with a French armed-ſhip that wiſhed to 


out by a ſudden gale which obliged him to make for the 


uguſt, where he was obliged to moor low down in the river, 


under a briſk gale and heavy ſea, with reefed topſails, but 
with great ſurprize, on the 17th Auguſt, that the ſhip made 


d to ſuch a degree, that the veſſel made from thirteen to 


| ſingle moment; that on farther examination he found that 


inW(cd upon them, they might hoiſt out the long-boat for the 
rvation of their lives, having previouſly made every thing 


(a) Bocarda. 


FÄ •ůͥudd e i EL TN K ·—[—F „% 
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# 


TOOO r̃ees— 
about 5s. 6d. 


the 28th, when the wind bade WY? attended pit 1 


heavy ſea, which carried away the topwaſt with the top and main 
top gallant ſails ſhivered to pieces, the main yard, croſs jack yard, 
and jib likewiſe carried away; that in this diſtreſs. they: were ob- 


\ liged to cut and clear away the rigging, the ftays,. and main-top 


ſhrouds, and all other ropes that embarraſſed the operation of the 
| ſhip, the water then ſtanding 36 inches, and the crew being. fo 
' exhauſted that it way impoſſible to continue working ſo as to free 
the ſhip; that in this ſituation they met with a Daniſh veſſel who 
took them in tow, and brought them off the bar of Liſbon, when 
a pilot came on board, and was carrying her up to the caſtle of 
——— when an American veſſel ran foul of her, and carried away 
her figure head, and was ſo entangled with her that it took more 
than three hours to diſengage them : Whereon the petitioner; begs 


leave to eſtabliſh by the evidence of his crew, that any loſs that 


may have been ſuſtained by the cargo, &c, did not ariſe from 
his negligence, but from the, ſtormy and tempeſtuous weather; 
and he further prays that all damages, coſts, charges, and expences 
that may be occaſioned by touching at Liſbon, may be borne by 
thoſe whom it may concern ; inaſmuch as he was obliged to put 
in there for the preſervation of the lives of his crew, and the  Taving 
of his ſhip and cargo. 


on this flatement the boatſwain and three other mariners were 
examined 4th Sept. 1800, before the proper officer of the Court 
of Liſbon, and their evidence fully confirmed the truth | of the 
maſter's repreſentation. 


A ſurvey was alſo made 27th Apt 1801 by N Jax 

de Aranjo and Antonio de Thoraes, maſter ſhipbuilders and ſworn 
appraiſers, who reported that in order to put the veſſel in a con- 
dition to proſecute her voyage, certain ſpecified repairs were ne- 
ceſſary, amounting on an eſtimate of particular items to 700,000 
rees; and that the ſhip in her preſent condition, tackle, apparel, 
& c. was worth fix millions of rees; and they further declared, 
that the ſhip in queſtion war ſufficiently valuable to wvarrant ſuch 

repairs, and that ſuch would be the expence attending the re. 
pairing, by means of the ſcarcity of timber and other neceſſary 
materials, and the enormous wages now paid to the ſeveral work- 


men; that without ſuch repairs be could not IT 15 voyage. 
The 
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t 


s that your | Excellency will be 
ingly. q 
rſed 


| 


| 


alvert, the perſon advancing the money. 


li 
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(Note. to Page 313.) : N 
THE EENDRAUGHT, Brzavrer Maſter. | 
(Lords, 14th March 1788.) 


vn the caſe of a Dutch merchantmen coming from Cura- 
a to Holland, ignorant of hoſtilities, and captured about 


war the Cæſar, of Briſtol. 


laim of joint capture was made on the part of two Liverpool 
ers, the Harlequin and Patſcy ; and an allegation was given 
ging, that on or about the $th of April, the ſaid privateers 
on a cruiſe, fell into company with the Cæſar off the weſtern 
that they continued in fight of each other till the next day ; 


e ſhips of war; that on the gth of April the prize in queſtion 
iſcovered about three in the afternoon, coming down on the 
rivate ſhip of war the Ceſar; that the Ceſar ſtood to the 
rard to ſpeak with the ſaid ſtrange veſſel ; during all which 
the Pat/ey and Harlequin were not only ſeen from the ſaid 
(c]4 ſtrange 


he petitioner being informed that the proteſt and proceedings 
Eon ſhould be reported to your Excellency, in order to your 
uency pronouncing on the merits of the proteſt, he therefore 
pleaſed to order the ſame ac- 


Ido order the ſame to be carried into complete effect accord. 


MIRANDA. 


. follow. ſeveral. certificates and receipts by different work: 
employed on the ſhip, ſtating the receipt of their bills from 


o'clock in the evening of the gth April 1781, by the private 


at the maſter of the Cæſar well knew them to be Engliſh 
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Lravge ſall, but alſo "WE? the ſaid private ſhip of u war whe Cofar, 


the commander and crew whereof well knew and poke of the aid 
two other ſhips ſo chafing the prize in queſtion, to be the faid - 
private ſhips of war the Pat/ey and Harlequin that between five 

and fix o'clock in the afternoon of the ſaid gth of April, the Cafer 
came up with. the ſaid ſtrange ſail, in fight of the Harlequin and 
Patſey, who continued to chaſe; that the ſaid range ſhip hoiſted 


Dutch, and the Cæſar American colours; that G. Graham one of 


the crew of the Ce/ar, underſtanding the Dutch language, age, by 
order of the faid J. Shaw, the commander of the Cab, hailed - 


the ſaid ſtrange ſhip, and aſked if they knew there -was war be. - 


tween Great Britain and Holland; to which reply was made « that 
they did not; whereupon ales, by command of the ſaid F 
Shaw, told them that there was war between the ſaid ſtates, and 
that thoſe ſhips (meaning the Harlegain and Pat/ey, who had con. 


tinved chaſing, and were then plainly to be ſeen from both the 


other ſhips), which were ſtanding towards them, were two Engliſh 
frigates which had chaſed them (meaning the Cæſar then under 
American colours), for two days; and if they (meaning the Equ- 
graught), did not haul their wind, they would fall into their hands 
and be taken, but that if the Eendraugbt would haul her wind, 
the Cæſar would protect her till they ſhould be out af ſight of the 
other two ſhips; that this ſtratagem was uſed to draw off the 
Zendraught, and defer. the capture; that the maſter of the Een- 
draught was induced by that artifice to haul her wind, and alter 
her courſe, and continued on the ſame tack with the C2/or till 
about eight o'clock at night, when the maſter of the Duttman 
ſuſpeQing the Ceſar to have an intention of plundering ber, at- 
tempted to ſheer off, but that the Cæſar brought her to, and then 
took poſſeſſion of her as prize; and the more effectually to baffle 
the Harleguin and Patſey in their chaſe, altered the courſe of thy 
Ceſar and the Eendraug ht, and ordered all the lights to be put 
out on board both ſhips, /This allegation was ſupported by the 
evidence of Graham of the Ceſar, and by ſeveral of the crew of 
the Eendraug bi, and alſo by the ſurgeon of the Cęſar in his anſwer 
to the interrogatories addreſſed to him. The reſult of whoſe evi, 
fence proved that the Haritquin and the Patſey were ſeen when 
the Cæſar firſt tacked, from the Zendraught and the Ceſar ; that 
the Harlequin was viſible from the Cæſar's deck juſt before dark 
(thopgh the Patſey was not), when the weather grew hazy, owing 
tq 
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hower of rain; that the Cæſar might have taken the Een- 

t when ſhe firſt hailed her; that the maſter, Shaw, declared 
ught it beſt to defer taking the Zendraught on account of the 
ips, whether they were friends or enemies ; and that he had - 
it a right to ſuppoſe them French frigates as any thing elſe ; 
he repreſentations ſtated to have been made to deceive the 
maſter actually took place, and that when the crew of the 
came on board, they immediately,” by the orders of Shaw, 

d the lamboos TT was upou deck, PREY 
2 in the cabin. | 


he part of the 8 was pleaded that the Patſey and 
in were three leagues to leeward of the Ceſar, and in pur- 
e Ceſar at the time, and ſeven leagues to leeward of the 
the time when the Cæſar gave chaſe; that the currents drove | J 
fiderably to leeward, ſo that the Patſey was quite out of ſight 

ar above an hour before ſhe met the Zendraughi; and that 

and current rendered it wholly impracticable that they 

up with the Ce/ar that afternoon ; and that they were 

apable to have given any affitance—That the crew of 

ght were not in any degree intimidated, inaſmuch as 

pt apprehend | thens to be enemies, and did not know 

chaſed by z that the Zendraught was taken 

ithout any chaſe, and without any aid, aſſiſtance, 

a from any other ſhip; z that at the time the boat 

8 Ceſar took poſſeſſion of the Eendhaught, there 

or veſſel in ſight. of either of them, and it was 

the crew of the EFendraught could not ſee the 7 
was then within hail of them; and on this al- | 
Dutch maſter, depoſed, © that he was not under 

apprehenſion of any other ſhip except the 

e was chaſed by any other veſſel; that the two 

Gble from the deck of his ſhip the whole after- 

een only by men ſent aloft to rectify the 

ither of them though he looked the way 

t was not till the next day, April 10th, 

pd with the Ceſar, and aſſerted a claim 

not till the 11th, the day following. 

he capture, it was ſaid that the only 

of the Ceſar feared if he loſt much 


dime 


Ha 
ſuit 
priz 
them 
of th 
the wi 
" ſhould | 
utterly 
the Zend 
they did 
that they i 
by the Cz 
or intimid⸗ 
belonging . 
was not an 
ſo very dark, 
Cæſar, though | 
legation Beaufet 
any intimidation 
Cæſar, or knew t 
other ſhips were not 
noon ; that they well 
fails ; that he never f. 
the men pointed, &c. 
that the Har leguin cam 
of joint capture; the P? 
In reſpe& to the delay 


fealoihoyas, that the capt: 


time in taking poſſeſſion, and a change of wind ſhould ha 
he might himſelf be taken by the ſaid two ſhips - ſeen to 3 
about noon, and which he believed and took to be t 


frigates, of which be had before recivd intelligence from a Pr. 


tugueſe veſſel. - + 
The ſentence of itbe Count le 4. e e of 


joint capture, and given no coſts, . On the 14th March 1988, on 
the appeal of the Cz/ar, the-Court of Appeal affirmed the ſentence 
of the Court below, ſave as to the part which pronounced againſt 
coſts, and now condemned the appellant in coſts, as well in the 
firſt, as in the ſecond inſtance of the . , | 8 
Preſent, - 

Earl Cambgden, Lord Preſident of the Counel, 


Lord Grantley, 
Sir J. Goodricle. 


2. 


1 8 3 


No. X. 


(Mie to Page 322.) 


nx allegation of the actual captors recited che facts, e 

in the allegation given in on the part of the ſquadron under 
the command of Capt. M. Douall, and denied that the ſquadron 
was ſent, under ſpecific orders, to form the blockade of the Tree, 
or that the ſmall veſſels were ſent nearer ſhore to effect that pur- 
poſe, on account of the danger attending large veſſels' attempting 
to ride there; for that on the ground on which they were directed 
to cruize, there is water for ſhips of the line ; and that many had 
cruized there, and anchored near ſbore. It pleaded, that Admiral 


Dickſon receiving information, as er pow in his better (a) to the 
Admiralty, 5 


© 1 
vey” 1 
— — 1 * ren rn — 
. Bike #4 * P 9 1 4.4 . 
„* as 


(a) 7 armouth, I Lan Abril, 1799- 


Sir, 


I have to acquaint you for the information of my Lords Com- 


wiſſioners of the Admiralty, of the arrival of his Majeſty's 94 
Cruixer from the Texel, with intelligence from Captain * 
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| Admiralty, directed Capt. M Douall to proceed with certain ſhips, 
&c, (as expreſſed in that letter), to watch the motions of thoſe 
particular Dutch ſhips. of war, and alleged that Capt. M. Dona 
did not ſail under any ſpecific orders reſpecting the blockade; that 
Capt. M. Douall gave verbal orders to the Scorpion and the Fox to 
cruize between the Haalit and Campergown, but that be did not 
give them any orders or directions whatever in reſpect to the detention 
of veſſels which might be attempting 10 break the blockade of the 
Texel, or in any manner relating thereto ; their orders being 
ſolely to cruize as aforeſaid between certain limits ; that after 
the capture was made, the commander of the Scorpion, as the 
| ſenior officer, directed the Fox. to proceed to the ſquadron with 
the prize, to requeſt permiſſion of Capt. M*Dovall to carry the 
prize into 7armouth ; that ſuch permiſſion was obtained verbally, 
on merely hailing the Ganges, for the purpoſe of giving Captain 
M*Douall information of the capture, without any examination of 
the papers, or any inquiry into the cauſe of the detention, &c. 


i 3 


I uw _ 


the Afrea, that a line of battle ſhip and four frigates which were Ganges, 


in the outer roads-have moved. further out, and are again at an America 


anchor with their top-ſails:looſe ; I have ordered Capt. M Douall 


of the Ganges, with the ſhips named. in the margin, to proceed —_— 


immediately off the 7exel. 
I am, fir, 
Your humble ſervant, 
ARCHD. DICKSON. 


P. 8. The e wader orders of Captain AF:Devel will b % 
under weigh by 10 o'clock. 


E. Nepean, Eſq. 
wo A copy, 
| James Harvey, Secretary. 
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| No. XI. 
l (Page 336, & ſeq. ) 


 AFFID AVIT of | Famer Boorder Eſquire, 1 8 
mander of his Majeſty” s ſloop E (d 
h | others), i | 


Tur on or r about the ſixteenth tay of Jul, Captain Winthroy 

gave directions to the commanders of his;Majeſty's aforeſaid 
veſſels to ſend their boats armed, as likewiſe a fiſhing veſſel that had 
been taken from the enemy, and fitted out as a gun-veſlel;-up the 
weſtern branch of the Eems ſo as to get on the eaſtern part of the 
Gronigen Watt at day-light, and bring away as many veſſels as they 
could take in the Fatt, in moſt parts of which veſſels lie a- ground 
at low water, and their crews, often walk from them to the Dutch 
coaſt ;' and theſe deponents ſay, that when the boats belonging to 
bis Majeſty's veſſels of war got near the eaſtern edge of the Man, 
they found two or three Dutch gun veſſels lying there as guard- 
ſhips for the purpoſe of protecting, as they verily believe, the Watt ; 
which being of too ſuperior force for the boats to attack, a ſmall . 
boat, belonging to his Majeſty's ſloop Pylader, with her gunner and 
four ſeamen, of which the ſaid Samuel Ray was one, was ſent to 
the Dutch commanding officer with a meſſage under a flag of truce; 
but inftead of ſending an anſwer by the ſaid boat, the Dutch com- 
manding officer detained her as prize, and made the gunner and 
ſeamen priſoners of war, and immediately commenced a heavy fire | 
on the other boats, which continued for ſome time, the Dutch-gun- 
boats paſſing them down the river ; and that the ſaid boats joined 
their reſpective ſhips at ſea during the day, when it being deter- 
mined to ſend a greater force to take or drive away the Dutch gun- 
boats from their ſtations, ſuch force was put under the command 
of Capt. M* Kenzie, conſiſting of his Majeſty's ſloop of war 
P Eſpiegle, and the Courier and Nancy armed cutters, the fiſhing 
veſſel before mentioned, and the boats of his Majeſty's ſhips Circe 
and Pylades, all of which were fitted out at ſea ; and that on the 
thirteenth day of July, to the beſt of their recolleQion, at day 
break, the ſaid armed force proceeded up the- weſtern Eems, his 


Majeſty” 8 * * then eruizing off the weſtern extrance w_ 
| i 
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of; and on approaching near the eaſtern end of the Watt, three 

Duich gun veſſels which were laying there, cut op ſlipt their cables, 

and made off towards Deſ¶xiel, the force under Capt. M. Renxie i 
command keeping a briſk fire on them; and theſe deponents 
Fames Boorder, Vm. Oldfield, Jobn Longbotham further ſay, that 
Captain M*Kenzie directed all the veſſels to anchor as near as 
poſſible to the place where the Dutch gun-boats had been lying, 
and which they accordingly did; and he ordered the ſmall boats to 
proceed higher up the Watt, about ſeven or, eight miles to the 
weſtward, where a number of merchant veſſels were lying, but it 
blowing a gale of wind, and an ebb tide, the boats were prevented 
getting near them; and theſe deponents further ſay, that the ſea- 
men belonging to the ſaid boats then endeavoured to walk to the 
ſaid veſſels, but the flood-tide drove them back, and they were 
obliged to return in the evening to his Majeſty's ſhips, leaving the 

veſſels they were in chaſe of a-ground on the Dutch coaſt, about 

ſeven or eight miles farther to the weſtward ; that the boats were 

ſent again the next and the following day, but moſt of the veſſels 
| had run off in the night tide, except thoſe proceeded. againſt in 
this Court; which, not being able to eſcape the vigilance. of the 
Britiſh forces, were taken poſſeſſion of, and ſecured and ſent to 
Yarmouth,” except one veſſel, which was. deſtroyed, owing to her 
not being ſea-worthy, and ſome few which they did not think 
worth detaining ; and that at the time of the capture of the ſaid 
veſſels, his Majeſty's ſaid-forces were laying. at anchor in, or very 
near the exact place in which the ſaid Dutch gun-boats had 

been before laid, and from whence _ had nm 

driven. | | 


No. XII. 


(Page 336, & ſeq: ) 
AFFIDAVIT of Herrick Chriflophers, ſtating, 


nar he was born at Embden, which is his conſtant place of 
reſidence when not at fea, and is of the age of 54 years and 
upwards; that he is well acquainted with the river Ems, and 
with both the Eaftern and Weftern Eems, and with the beacons, 
marks, and buoys of the ſame; and that he alſo well knows 


that ſuch beacons not only ſerve to ſhew the navigation, - 
dep 


41 
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depth or ſhallowneſs of the' waret, but alſo the extent of the ter 
fitory belonging to EA Frieflinid; and the city of | Embdai ; 
that abont 37 years ago, he, the deponent, war mate of and on 

board the veffel, called, as he .beReves, Driz 'G/bffces, whereof 
— Semont was maſter, and well remembers the ſuid caþtain 
Siemont, who had been appointed by the magiſtrates of | Exiddey for 
thar purpoſe, potting down beacons in different purts of the faid 
river, commencing eaſtward on the' Baze Bags (riedr the flat 
called the Ranſel, catrying on the fame at different diſtatices, as 
far as that part of the Van or ſand which is opp6fite the Laws, 
near the Dutch iſland called Schief Mirmiboog, and which in the 
map hereto annexed, is now marked with a red line), to the 
Grofiihgen Watt, which runs to the end of the ſaid fand; and he 
farther faith; that he hath known inſtanexs, where, if & heiten 
| hath' been ſet beyond the aforeſaid red mark, ſo as to cone tpn 
the' Groningen Watt (a) which commences at the ſaid red mark, 
the Dureh to whom the ſaid Groningen Watt belongs; would tak; 
them up and throw them away, as having been placed beyond the 
Pruſſan territory; - and the depotient aMo faith,” that although! the 
Ditch province” of Groningen ſkirts the ſaid Profſiah territory, yet 
no gieater diſtance from the ſhote towards the ſame is conſidered, 
and as the depohent has always utiderſtood, hath been confidered 
as belonging to the Dutch; that a perſon could throw with an 
iron or horſe ſhoe from the ſhore; and the deponent laſtly faith, 
that in the Watt within the Pruſſian tetritory to the well; (the 
extent of which is now marked. with the red line), there runs not 
at ordinary tides more than four to four and half feet witer in 
depth; and that he, the deponent, was engaged in the ſervice of 
the ſaid captain Siemons in placing the beacons, and attending to 
them, and to the buoys, for more than two years. 


3 


—— — — 


(a) It was not accurately widerſtood'between the parties what 
was to be conſidered as the commencement of the Groningen Watt; 
the claimants aſſerting, 'that the Groningen Watt was not to be 
taken as running the whole length along-the coaſt of Groning#, 
but as commencing only from the red line referred to. 
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(Page 336, & jeg.) | 


AFF rrDavit of Harms Shffirs, Jan ber, and Gerrit 
Harms de V rom, ſtating; 


* «+ they are reſpetlively maſters of Pruſtu merchatit Hips, 
were born within the territories' of his Profſitn mejeſty, ex- 
cept the aforefdid Harms Siaſtir Hehn, who was born at Paget? 
burg ; and hitve* been fron! children uſed to the ſe, and alſy well 
acquainted witli b6th the Eafern and Metern Betis, and the na- 
vigation of the fame; and they alſo depoſe, that they have always 
ander od and de Bllibve; that the Pruſſian territorĩes on tlie faid 
Eaftern and © Wiftern Ern commence - eaſtward ci the Büuze 
Bale, near the flat called the Ranſd, and is carried on ac fat as 
that part of the Watt or Sand which is oppoſite the ' Zawers, 
near the Dutch iſland Schier Marmilocg. (which, in the map an” 
nexed to the affidavit of Hirders Chriftofferr, now inſpe&ed by 
them, is marked with a red linc), to the Cronigen Watt, which 
runs to the end of the ſaid land weſtward ; and the deponents 
further depone, that they have always underſtood that the ſaid 
Pruſſian territory runs as near to the Dutch coaſt of the province 
of Gronigen, as within the diſtance that a perſon ſtanding on the 
ſhore could throw an iron or horſe-ſhoe towards the ſea, and alſo that 
all within the buoys appearing in the ſaid map, on the Eaftern and 
Weſtern Eems, is and has always been conſidered as Prufjan ter- 
ritory; and the deponents, referring to the ſaid map, laſtly, ſay, 
that the beacons, three of which appear near the aforeſaid Bauze 
Balge, not only ſerve to ſhew the navigation, or depth or ſhallow- 
neſs of the water, but alſo, as they have always underſtood, are 
meant to expreſs the extent of the Pruſſian territories ; and that 
there are at different diſtances, although not drawn in the ſaid 
map, many beacons — as far weltward as the aforeſaid red 
marks, 
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No. XV. 


COPY of a letter from Lord — to Count We. 
del. Jar! 42 Baron W Mr. . Baron 


— 


_ oct, his Majeſly's ſecretary of Kate, has received 

his Majeſty's commands to acquainit | * . - that the 
King having judged it expedient, for the prot d of his ſubjeQts 
and the annoyance. of his enemies, to eſtabliſh the moſt rigoroug 
blockade at the entrance of the port of Genoa, and to maintain 
and enforce the ſame in the ſtricteſt manner according to the 
uſages of war, acknowledged and obſerved in fimilar. caſes, the 
commander in chief of his Majeſty's fleet in the Mediterranean 
ſeas, has, in conformity to his Majeſty's orders, declared, by a 
proclamation, dated the $th of January 1800, the above men- 
tioned port of Genoa to be in a ſtate of blockade, 
is therefore requeſted to apprize tze confuls and 
merchants reſiding in England, that the ſaid port of Genoa is, and 
muſt be conſidered as being in a ſtate of blockade ; and that no 
neutral veſſel can be ſuffered to enter it upon any conſideration, 
or under any pretence; and that all the meaſures, authorized by 
the law of nations and the reſpective treaties between his Majeſty 
and the different neutral powers, will be adopted and executed 
with reſpect to relics deſtined for * ſaid port, or attempting to 


enter it. 
(Signed) GREN VILLE. 
Downing-Street, 13 
Feb. 20, 1800 | | 0 


A 5 


A CCOUNT of ſales—how far concluſive to fix the valu- 

| ation of property, unleſs im- 
peached — — 

where account of ſales cannot be 

obtained valuation of property 

to be reſtored, is taken at the 

invoice price, and ten per cent. 


8 rofit — 
A4djudication>=captors compellable to proceed to adjudication 
before a competent tribunal — 


notwithſtanding a ſentence of an incompe- 
tent tribunal, a conſiderable lapſe of time, 
and diſtribution under that ſentence of 
| . condemnation, had taken place 
Adniral—of the ſtation ble | 
right of, to ſhare in prize made ducing his ab- 
ſence, but before his abdication, or remoral 
| from the command — — 
Allegation—of joint capture | 
a convenient mode' of taking the opinion of the 
Court on the points of law, ariſing on ad- 
mitted facts, &c,. (See Joint Capture, paſſim) 
Hppendix—containing—Note reſpeRing priſoners of war and 
cartels, p. 1,—-the Angelique, Shery, Lords, 
Auguſt 12, 1801, p. 7.—papers relative to the 
ſituation of European merchants in Smyrna, p. 9. 
— proclamation — the union flag, p. 
13.—a& of parliameat for the regulation of 
the prize courts in the Weſt Indies, 2d Fuly, 
1801, p. 16.—notification of the ſuſpenſion 
of the blockade of Holland, 27th Nov. 1799, 
p. 27.,—notification of the blockade of Genoa, 


VOL, III. [o] p- 44+ 


Page 


209 


ib. 
239 


ib. 


70 
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„ 44.—abſtract of facts, relative to the Grali- 


tudine, p. 29.—caſe the of e "4. Beaufet, 


p. 35-—ſubſtance of the counter allegation, in 
the Harmonie, p. 38,—evidence reſpecting the 
territorial caſes, &. 


B 

Bail—claimants not permitted to take their cargoes on bail, 
P before hearing, unleſs by conſent of parties 

Being in fight—material to ſupport the elaim of joint cap- 

| ture — 

occaſional interruptions of, by hazineſa, or 

accidental interpoſtion of headlands, &c. 


not concluſive againſt joint capture 


48 C. /g. 


178 


195 


316 


evidence of being in fight, how confidered 19). 199 


not a ſufficient ground of claim, without ac- 
tual aſſiſlance, to entitle private ſhips of 

war to ſhare with _ ſhips 
Blockade—of Amſterdam, violated by all attempts to com- 
municate with that place by ſea paſſages 

not violated by. interior canal communications 

not violated by orders for ſhipments, executed 
at Rotterdam, though the goods were fent 
from Amſlerdam, by means of the interior 

canal navigation of the country + 
not violated by the mere act of the owner ſend- 
ing his veſſel on that deſtination, ignorant of 


55 


336 
298 


299 


che event, the maſter baving, bona fide changed | 


his courſe for another port, before the cap- 


. — — — 
affecting merchants in Safe, and other. African 
ſtates — — — 


time for notice in America — 
for eountermanding orders before given for ſtrip- 
ments in the blockaded ports — 
of Amsterdam and the ports of Holland, ſuſpended 
by notification, 27th Nov. 1799, (See A- 
pendix. p. 38) | 
orders of the ftates of Holland reſpecting a block- 
ade impoſed by them, A. D. 1630. 
of Havre, how far relaxed in law, towards parti- 
cular ſhips, by the remifſneſs of the blockad- 
ing force, permitting them to go in 
ſuch ſhips not confiſcated, though taken coming 
out with a cargo | — 


167 
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Blukade of Havre 1 | 
not held to be relaxed, towards the caro ſent out 


2 ſhips — 

not relaxed to other ſhips, not being the obj 
of ſuch remiſſneſs 2 3 "Ip 100 
of Genoa notified Feb. 20, 1800, (See Appendix, p. 44.) 


159 


2 


Carte introduction of the practice amongſt the ſtates of 
Europe, about what time gf — 140 
immunities of 2 199; . 
not in ſtridneſt extending to ſhips going from one 
enemy's port to another, for the purpoſe of 
taking priſoners dn board — 143 
confiderations under which ſhips taken in ſuch a 
ſtage of their employment, were liberat 146 
Claim in oppoſition to the ſhips papers 179 


caution againſt admitting perſons giving a claim for 
a part of the cargo only, to inſpect the ſhips pa- 


x pers — — 3 
Colonial trad. between the colony and the mother country, 
with a falſe deſtination, ſubjects ſhip as 
well as cargo to condemnation = — 193 
by a ſubſequent deciſion of the Court of Ap- 
peal, the ſhip engaged in ſueh a'trade, even 
without a falſe deſtination, is _— to 
condemnation, on the ground of the ille- 


'gality of the voyage = 233 
Colours—of King ſhips not to be aſſumed by private ſhips " 
of war, or merchantmen — — 343 
proceedings againſt offenders in the Court of 
Admiralty — — 34 
ancient proclamations reſpecting them 35 
directions forthe ſeveral flags, to be worn by mer- 
cChantmen, and veſſels having letters of marque, 
&c. (See Appendix, p. 13.) | 
Commiſion—for examination of witneſſes, joint and ſeveral, 
one commiſſioner abſenting himſelf after no- 
tice, the other may proceed alone — 128 
, of letter of marque, veſts no intereſt in prize 
made whilſt the maſter is not on board; 195 
ſuch prize condemned to the Crown 224 
Compenſation—in value for neutral ſhip loſt by the negligence 
of the prize maſter - 129 


actual captors reſponſible for the negli- 
gence of the prize maſter, as their agent 129 
(e 2 rate 


* LET | | 


IN D E X. 


1 


| Compenſation 


Account of Sales) 
| Condennation—in the country 7 4 neutral power, invalid; not 
helped by reſtitution of the property to 
the purchaſer, on a ſubſequent capture, 
by adjudication in the Courts of Paris 


-.. rate of, for property ſeized: at | 
reſtored in "he High Court ner | 
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99, 100 


in Spain on American roperty taken 


by the Frmeh, The Court of Admi- 


ralty declined to take oo; ; 
' reſtitution to the Daniſh p 
Centraband=ſail cloth, from * to Amf/ 
0 demned | 
 tallow, not to a L © of military equipment, 
reſtored 


* 
- 
- 


proceeds, of contraband, ſent 1 to the ſettlements | 


-of the enemy in the Ea Indies, under falſe 
= „ not admitted to farther proof 
Qing the ſhip with INN if ſent 
with falſe papers 
affeQing the ſhip, being ſent! with tlie privity 
of the owner, a Dane, letting his veſlel to 
freight, to carry e and tar from Ruſſia 
to Dordrecht — 


5 


— 


ib. 


122 


217 


295 


principlesof the ihre reſpecting contraband 221 


princi =_ of the relaxation that has taken 


— f 222, 297 


— 3 made in time of war, or in contempla- 
tion of war, between the enemy and a neutral 
merchant, how confidered in courts of prize 


goods going to the enemy's country under 


uch a contract, with the riſk left on the neu- 
tral ſhipper till arrival, and payment contin- 
gent on that Nei dremed the Ry of the 
enemy 

Conſul office of, confers no \ privilege to to diſtinguiſh: b the na- 
tional character of the perſon bearing it, from 

that of the country where he reſides — 
diſtintion in favour of American conſuls in 

Europe, over-ruled — — 
in favour of een conſul in Calcutta, 
over- ruled. — 

Convoying ſhips—are not to deſert their oc convoy, in pare 


of prize — 


conſtruction of the ou act on that point G7 


300 


302 


IN D E X. 


Conveying. bis- . 2 hh | alone 
the prohibition. does not extend to prizes made in 
{ f-defence, or within a moderate diſtance of the 


— 


Toner, — 
effect of farther elongation —_ * 


D 


Deviatian— voluntary on the part of the maſter, from a deſti- 
nation to a blockaded port, on information re- 
_— of the blockade, favourably conſi- 
ered os RIS 0: an — 16 | = 
compulſory, under a vis major, as by capture of 85 | 4 
the enemy, not held, on re-capture, to defeat | 1 
the illegality of the original voyage — 230 


Evidence ſim — of, in prize proceedings, ſtudiouſſy pre- 
ſerved — — 5 — 
extraneous, offered on the part of the captor, 

6 Gi 333 
ſuch evidence ſometimes admitted, but under 
33 conſiderations 331 
eldom admitted, unleſs in purſuit of ſome 
—_ ſuggeſted by the original evi- 
ce — — . 


F 
Farther prosf—falfified by a variation between the atteſtation 
and orders, and the original evidence, as to 
—— 0 
„on property going between the 
ports of allied — with a falſe deſti- 
nation to a neutral port — 78 
refuſed, on the aſſerted property of neutral 
merchants, in the ſame tranſaction, in 
which they have endeavoured to cover 
the property of an enemy in their original 
refuſed, on the eds of contraband ſent 
to the enemy's ſettlement in the Zaft In- 
dies, with a falſe deſtination 122 
Fitting out for «var — Britiſh ſhips ſo fitted out by the enemy, 
bdeing recaptured, are not reſtored on 
ſalvage — — 11 
letter of marque, ſufficient to conſti- 
tute ſuch ſitting out for war ib. 
Freight, 


1 N D E x 


_— of the en g 
5 gn ons n= 


ev of Mr. r. Schegel on on ths fubj®, cr 


N * B | exceptions in caſes oof e conduR, © colonial 
3 trade, coaſting trade, contraband, trade 
between the port of allied enemies with falſe 


papers, - engraver of pa * c Ti 2 
LED due bet — 1 Gp 
= -- | „both being — e e 
5 : limitations, when e reſtored ſo nearly at the 
a ſame time, as to be able to n on their 
original deſtination | 105, 234 
between Britiſh ſhip and cargo taken on homeward 
vo and re-captured from the enemy, the 
the Kip being claimed and reſtored Owe the 
cargo, the whole given — 106 
captured on the out ward voyage, — 
tured, and brought to the port of the 
country of 8188280 no 2 3 1385 


Head money on public ſhips of war, given, notwithſtanding they 
may have a cargo on board — 57 
on private ſhips o ons with a cargo, 

not given wo a 2 ib. 

Hypotbecation—of the cargo, in a fo ot or the re- 
og pairs of the ſhip in Glee” ; 2 55, & /g. 

I 

Joint Cepture—Cin of, how far affected by the conduct of 
the actual captor 196 

by extinguiſhing lights in order to prevent 
fight | — 8, & Appendix 36 

by omitting to make bgual of an * in 

fight - — 

by poſtponing capture * other ſhips may b 

* of ſight, 5, & Appendix & 13) 


.declaration of this fact on hy. of the actual 
captor, but afterwards contradicted by _ 
him, not concluſive againſt him 203 

claim of, on part of private ſhips of war to | 
_ with king”s ſhips, on ground of being 

| — IS actual aſſiſtance, re- 

claim, 


IN D E x. 


man claim, on part of a king's ſhip n fight, 
| averring the actual captor to be à tender 
attached to her, and ſent on the particular 


ſervice by the king's ſhip, how received ; - 


| what proof required of the attached ſer- 
vice — — 
claim of, on the part of a ſquadron, to ſhare 
in prize made by ſhips aſſociated as part 
of the ſquadron, by public authority 
the captors being out of ſight, by reaſon of 
hazineſs, or accident, and in-contraven- 


tion of orders from the commander of 


the ſquadron, © not to be out of ſight,”? 
not held to defeat the intereſt of the 
aſſociated ſquadron | 

actual captors being out of fight in conſe- 

quence of being ſent nearer in ſhore, to 

enforce the identical ſervice on which the 

ſquadron was employed, in the blockade 

of the Texel, not held to defeat the intereſt 
of the aſſociated ſquadron 

p claim of, on part of ſhips employed in convoy 

ſervice, to ſhare in prize made by other 
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317 


ib, 


320 


ſhips in ſight. (See Convoying ſhips) 6, 7. 10 


Juriſdition—of Vice Admiralty Courts in prize matters, 

confined, formerly, to prize brought within 
the ports of their reſpective diſtricts | 

alterations by late act 42 G. 3. / 9, p. 59. 

Appendix 


M | 
Mariners—not to be diſcharged abroad in the African trade, 
but conformably to ſtat. 39 G. 3. c. 80, 
129 WW 
wages of a mariner diſcharged contrary to 
that ſtatute, decreed, until the return of 
the ſhip to Liverpool — —. 
Maſter po ver of, to hypothecate the cargo for the repairs of 


59 
16 


92 


ib. 


the ſhip in foreign parts, See Hypothecation, 255 & ſeq. 


evidence of, as to deſtination, almoſt concluſive, 
unleſs fairly diſcredited — — 


Material 


- o 
— ——— — — 


Monition-—to den cauſe A the 1 * Salvage) 
Moorifoteeaty—ot 1783, ſtipulating for exemption from 


ſearch, if extending to trac 
the ports of the enemy 


Moor fates—inbabitans of, entitled to a modified. appli- ; 


cation of the European laws of nations, on 
not familiar to them 


not exempted, under theſe ee 8 
of indulgence, from wwe laws of Works: 


ade — x 
N 


National Charafer—impreſſed oy banks in Europe, 
| according to the . of the ſove- 


reign ſtate 


between 


325 


in the Zaff, according to the che- | 
racer of factories and European - 


45 ſettlements where the perſon lives 


ib. 


in Madras—as to perſons deſcribed 


as Armenian merchants— ſee 4p. 


in China WM 
in Smyrna 

of Mr. Bowden, a Briti 5 merchant in in 
Holland — 
intention of ia to England, not 
operative — — 
of Jab ge, an American, removing 
from England, whilſt the ſhip in 
queſtion was in tranſitu, but under 
a prior intention of returning to 


America — 17 & ſeq. 


of Mr. Millar, American conſul in 
Calcutta" as to trade carried on from 
thence to Batavia — 

of Mr. Oftermyer, removing from 


26 


Oftend to Blanlangſe 41 & ſeq. 


diltinAions in the trade of Mr. C/ 
—_— between that ſtill ** 
ing connected with Often 
e 


r trade, perfectly neutral : 


44 


Poſſe on— 


Peſeſſon—ſuit of — — — 133 


not entertained in the* Court of Admiralty, 


in caſes where the proper'y i Jitigated 94 
ö 


nor, unleſs there is a {ufficient ca of pro- 
perty ow” wy 135 

averment of property, what held ſufficient, to 

entitle an all:gation in theſe ſuits, to admiſ- 
fion | w_—_ — — 414 


R 


Hectapture ſee ſalvage 
Neſcue—of a neutral ſhip by her crew, out of the hands of 


a lawful cruizer, cauſe of condemnation 279 
from the enemy, on the part of a Briiiſß maſter 
and boy caſe of great merit — 


Revenue cutiers with a letter of marque, take, as private ſhips 


of war, on recapture of Britiſh property 226 


8 


Salvage—civil and maritime — 215, 355 
21 


9 


VOI. 131, 


proceedings in them — ont 
for the convenience of the property ſaved, ſome- 
times by monition againſt the owner to ſhew 

cauſe, why ſalvage ſhould not be decreed 217 
may be ſettled, by the lord Warden's commiſ- 


ſioners of the cinque ports — 323 
their award may be pleaded to proceedings in the 

Admiralty — — — 324 

not neceſſary to be in writing = ih, 

on recapture, by the general maritime law 308 

by the prize act — — 310 

reward ſettled 3 5 308 
not diſtinguiſhed in individual ſcaſes, on account 

of greater perſonal gallantry, 309 


the regulations of the prize act apply to caſes of 
ſhips cut out from under a fort, as well as to re- 
captures on the open ſea — ib. 
it is not eſſential to conſtitute a capture, ſo astogive 
occaſion to a recapture, under the prize act, that | 
the enemy ſhould have taken bodily poſſeſſion 307 
a remarkable iuſtance of capture without 
bodily poſſcſſion — ib. 
on rccapture, under the prize att, confined to 
caſes in which the recaptured veſſel comes iuto 
the poſſeſſion of the recaptor — 207 


on reſcue, by the maſter and boy 222 
[Et] held 


UV > 6 


* 
o Dr rr 


— * 4 71 * . & 
A 2— th. 
8 —_—_ 


r 


£ = 
=). 4 4M; 


— —— 


„ i 2 
Schegel—inaccuracy of, e (See Freight) 8 


— 


empowering commiſſioners of the cinque ports 

co ſettle ſalvage — — 25 

26 G. 3. c. 60. /. 17. recital in bill of ſale, 

37 G. 3. c. 117, reſpecting foreign traders in 

: India, 39 G. 3. c. 80, 90 29. regulating the 

diſcharge of mariners abroad in the An 
trade %6 

2 G. 3. c. 96. 3 

F Et in — and the Weſt Indies 


" 
Territory protection of neutral territory, operating to 
| the reſtitution of enemy's 
within its limits "SY 
operating to the releaſe of enemy's property 


. 


— 


by boats ſent from a ſhip lying wilhin the 
neutral territory 162. 164. 
claim of Pruſſian territory, extending over 


in proof — 
claim of, not entertained, on the ſuggeſtion of 
individual claimants, without the ſanction 


and interpoſition of the ſovercigu tate 


V 


Valuation —of property by the invoice and 10 per cent. does 
not include Freight; freight directed to be 
added to the Regiſtrar's report | 


| Warrant—of arreſt againſt a ſhip taken as prize, but not 
| | brought to adjudication, refuſcd in the Inftance 


Court 
proceedings directed to be in the Prize Court, 


dication 
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calling on captor to proceed to adju- 
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